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Institute of Employment Rights 

Supplementary Submission on 

ICESCR Article 8: Trade Union Rights 

 

 

Introduction 

 

1 In this supplementary submission, we address continuing concerns about the United 

Kingdom’s compliance with ICESCR, Article 8.   It is designed to update our earlier submission 

dated 28 September 2022.    A number of developments have taken place since then to which it is 

necessary to refer, including new and proposed legislation (the Strikes Minimum Service Levels) 

Act 2023 and the Employment Rights Bill 2024 respectively).   

 

2 There has also been a report by the Council of Europe’s Social Rights Committee,1 and several 

others from the ILO supervisory bodies (notably both the Committee of Experts and the Freedom 

of Association Committee).   In addition to the foregoing, it is necessary also to refer to a number 

of judicial decisions, as well as the implications of major industrial relations events, particularly 

a dispute at Amazon’s warehouse near Coventry.  

 

The Right to Organise 

 

3 The Employment Rights Bill includes a number of important new provisions on the right to 

form and join a trade union and to organize for trade union purposes.   These include: 

 

• The right of workers to provided with a statement by their employer of their right to join 

a trade union; and 

• The right of trade unions to seek access to workplaces in order to recruit, organize and 

represent workers, as well as for the purposes of facilitating collective bargaining. 

 

4 The latter is particularly important.  If an employer refuses to enter into an access agreement 

with a trade union, the latter may make a complaint to the Central Arbitration Committee (CAC) 

which may impose an access arrangement.  If the employer fails to comply with an agreement or 

arrangement, the trade union may complain to the CAC which is empowered to order the 

employer to do so.   

 

5 But although these are important initiatives (which at the time of writing are likely to be 

amended while the Bill completes its long parliamentary journey), it should be pointed out that 

concern have been raised by both the Council of Europe’s Social Rights Committee about the 

 
1 The report of Council of Europe, European Committee of Social Rights, Conclusions XXII-3 (2022) (March 2023) 

assesses more generally compliance with a wide range of social rights, and shows little improvement from 

Conclusions XXI discussed in our earlier submission. 
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United Kingdom’s compliance with the ESC, Article 5 (Right to Organise).  These concerns 

relate to the following matters: 

 

• the right to organise is not guaranteed to members of the armed forces (TULRCA 1992, s 

274);  

• legislation which makes it unlawful for a trade union to indemnify an individual union 

member for a penalty imposed for an offence or contempt of court (TULRCA 1992, s 

15); and  

• legislation which severely restricts the grounds on which a trade union may lawfully 

discipline members, represents an unjustified incursion into the autonomy of trade unions 

(TULRCA 1992, ss 64-67).2 

 

6 In addition, in a complaint made by several trade unions following the P&O Ferries affair to 

which we refer in our earlier submission, the (tripartite) ILO Freedom of Association Committee 

expressed concern about the adequacy of the sanctions available to workers who are dismissed 

because of their trade union membership or activities.  Following a lengthy discussion of the 

relevant principles, the Committee concluded by requesting the Government ‘to ensure an 

adequate and efficient system of protection against acts of anti-union discrimination, which 

should include sufficiently dissuasive sanctions and prompt means of redress, emphasizing 

reinstatement as an effective means of redress’.3 

 

The Right to Bargain Collectively 

 

7 The United Kingdom has one of the lowest levels of collective bargaining density in the 

OECD.  The most optimistic assessment of which we are aware is the ONS, suggests that the 

terms and conditions of employment of 39.2% of British workers are governed by reference to 

collective agreements.  This, however, includes not only those workers whose terms and 

conditions are set as a result of a collective agreement, but also those whose employer has regard 

to prevailing terms and conditions set by collective agreements with which they are aware but to 

which they are not a party.4 

 

8 Even at this most optimistic level of coverage, collective bargaining density in the United 

Kingdom would be among the lowest in Europe and falls far short of the 80% target set for EU 

Member States by the Adequate Minimum Wage Directive of 2022.   The relatively low levels of 

coverage in the United Kingdom can be explained by the level at which collective bargaining is 

conducted, with a heavy emphasis on enterprise rather than industry or sector wide activity.  The 

former is typically associated with low levels of collective bargaining coverage and the latter 

with high levels of coverage.  

 

9 As pointed out in the Recitals to the EU Adequate Minimum Wage Directive of 2022, ‘sectoral 

and cross-industry level collective bargaining is an essential factor for achieving adequate 

 
2 Council of Europe, European Committee of Social Rights, Conclusions XXII-3 (2022) (March 2023), p 18. 
3 ILO, Freedom of Association Committee, 404th Report, Case No 2432, para 648. 
4 ONS, Trade Union Statistics 2023 (5 June 2024), p 11.   It is to be emphasised that the OECD indicates that only 

26.9 UK workers enjoy the ‘right to bargain:  https://www.oecd.org/en/topics/sub-issues/collective-bargaining-and-

social-dialogue.html. 
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minimum wage protection and therefore needs to be promoted and strengthened’.   However, 

only small albeit important steps in this direction are taken in the Employment Rights Bill, these 

relating to the bespoke provisions for sector wide pay determination in adult social care in 

England (which could cover more that 1.5 million workers), and school support staff 

respectively.  Although the arrangements for the two groups of workers will not be identical in 

terms of their structure, the government will control the remit and budget of both.   

 

10 Without the rollout of sector wide collective bargaining more widely, trade unions will thus 

be left to fall back on the statutory recognition procedure introduced in 2000 (TULRCA 1992, 

Sch A1).   The latter enables trade unions to request an employer to recognize it for the purposes 

of collective bargaining.   The procedure can be lengthy and complex, with various hurdles for 

the union to cross:  the application must be admissible, the proposed bargaining unit must be 

appropriate, and the support thresholds must be met, either by membership level or ballot 

outcome.   Both the union and the employer must avoid using unfair practices during the ballot 

period. 

 

11 The statutory procedure – which requires trade unions to grow collective bargaining company 

by company rather than sector by sector – has not been successful in reducing the decline in 

collective bargaining coverage since it was introduced.  Although the problems are systemic, two 

difficulties of a different but related nature have been exposed in the two-year period since our 

we made our principal submission: 

 

The first is that it applies only to request made on behalf of workers, a term which is 

defined in the legislation to mean people engaged under a contract of service or those 

engaged under a contract personally to provide services for the other party to the contract.   

In Deliveroo new contracts were introduced shortly before the trade union made an 

application for recognition was made.  The new contracts formally recognized the right of 

the riders to ‘appoint another person to work on [their] behalf with Deliveroo at any 

time’, the contract pointing out that ‘a substitute working for you can log in using your 

phone or rider App details’.   In a decision which has implications for platform workers 

generally, the UK Supreme Court held that the food delivery bicycle riders in this case 

did not as a result fall within the definition of a worker because they were not engaged 

personally to provide services, even though only a few and only rarely arranged for a 

substitute to do their jobs.5 

 

Difficulties of a different kind were highlighted by the recent experience of the GMB 

union in its efforts to establish collective bargaining arrangements on behalf of workers at 

Amazon’s warehouse near Coventry.  In what was a well organised and well supported 

worker campaign, the union claims to have been constantly undermined by hostile 

employer resistance. The GMB condemned the company for creating ‘a culture of fear 

for low paid workers trying to improve their pay, terms and conditions’, with ‘relentless 

attacks’ on ‘their own workforce’.6  It also drew attention to posters throughout the 

workplace encouraging GMB members to click on a QR code which instructed the union 

on behalf of the member to cancel their membership.  As a result, the union lost the 

 
5 Independent Workers Union of Great Britain v Central Arbitration Committee [2023] UKSC 43. 
6 J Parker, Dean, ‘Amazon Faces Legal Challenge as Drive for Recognition Fails’, 17 July 2024. 
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recognition ballot with 49.5% of the vote, unable to bring a new claim under the 

procedure for another three years.    Hard lessons were learned by the GMB which 

subsequently argued for ten major reforms to the procedure if it is to work effectively.7   

 

12 The government so far has failed to respond to the GMB experience, the Bill containing only 

two minor changes to the recognition procedure which are of a largely inconsequential nature: 

 

• The power of the Secretary of State by regulation to reduce from 10% to 2% the number 

of workers in a proposed bargaining unit who must be union members before an 

application for trade union recognition may be made; 

• The requirement that where a ballot is held to establish support for trade union 

recognition that the union has the support of a majority of those voting, thereby dropping 

the additional requirement in the current law that the majority should represent at least 

40% of those eligible to vote; 

 

13 This does not address the problems identified in Deliveroo or at Amazon, which emphasise 

the need for legislation to prevent employers interfering with the right of workers freely to 

choose their bargaining representatives.   We note, however, that in a document accompanying 

the Employment Rights Bill, the Government has announced that it is 

 

committed to updating trade union legislation to remove unnecessary restrictions on trade 

union activity and ensuring industrial relations are based around good faith negotiation 

and bargaining. …the Government will consult to modernise the legislative framework 

that underpins our trade unions … in places this will leave us with a legal framework that 

is over three decades old, so we will seek views on several measures to update and 

reform this framework to hardwire negotiation, engagement and dispute resolution’.8 

 

More specifically, in the same document the Government has undertaken to  

 

• ‘consult on a simpler framework that differentiates between workers and the genuinely 

self-employed, ensuring that all workers know their rights and have the comfort of 

protection at work’;9 and  

• ‘seek views on how to strengthen provisions to prevent unfair practices during the trade 

union recognition process’.10 

 

14 Although there are thus limitations with the recognition procedure that need to be addressed, 

it should be pointed out nevertheless that enactment of the Employment Rights Bill will enhance 

various rights of recognized a trade union.  Thus, the Bill proposes to: 

 

• improve facilities for trade union representatives in the workplace, including trade union 

learning representatives and trade union equality representatives; and 

 
7 GMB, The GMB Union Campaign for Trade Union Recognition in Amazon Coventry (2024). 
8 HM Government, Next Steps to Make Work Pay, 10 October 2024, para 45. 
9 Ibid, para 49. 
10 Ibid. para 46. 
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• close a loophole in the law relating to the right of a recognized trade union to be informed 

and consulted about collective redundancies. 

 

On the other hand, the ILO Freedom of Association Committee raised concerns about British 

relating to the legal status of collective agreements.    This was an issue in the P&O case where it 

was alleged that the company had violated collective agreements with the trade unions.  It was 

able to do with impunity because under British law collective agreements are conclusively 

presumed not to be legally binding. 

 

15 According to the ILO Freedom of Association Committee ‘agreements should be binding on 

the parties’ recalling that ‘mutual respect for the commitment undertaken in collective 

agreements is an important element of the right to bargain collectively and should be upheld in 

order to establish labour relations on stable and firm ground’.   The Committee further recalled 

that ‘failure to implement a collective agreement, even on a temporary basis, violates the right to 

bargain collectively, as well as the principle of bargaining in good faith’.    As a result, the 

Committee urged the Government to ensure the statutory enforceability of collective agreements, 

adding that ‘collective bargaining implies both a give-and-take process and a reasonable 

certainty that negotiated commitments will be honoured’.  But although Committee urged the 

Government, with the social partners, to ensure mutual respect for the commitment undertaken in 

collective agreements’, nothing has been done in response.11 

 

Right to Strike 

 

16 Since we drafted our main submission in September 2022, the Strikes (Minimum Service 

Levels) Act 2023 has been introduced.  The Act applies to six public services:  transport, health, 

education, fire and rescue, border security, and nuclear decommissioning.  Under the Act, 

workers employed in these sectors can be required to work during a strike to ensure that 

minimum service levels are provided, in which case their unions will be required in turn to take 

all reasonable steps to ensure that they do so.   

 

17 The Act has never been used, though it is understood that one rail operator has contemplated 

using it.   However, employers have taken a pragmatic view that use of the Act would only 

inflame rather than resolve disputes, particularly in the face of vigorous resistance from trade 

unions.  Various aspects were criticized by the ILO Committee of Experts, and since the General 

Election on 4 July 2024 the new Government has indicated that the Act would not be used 

pending its repeal, for which provision is made in the Employment Rights Bill.   

 

18 The Employment Rights Bill also contains provisions to reverse most of the restrictions on 

the right to strike introduced by the Trade Union Act 2016, several of which have also been 

criticized by the ILO Committee of Experts.  Thus, a simple majority vote in favour of industrial 

action is restored, scrapping the minimum 50% turnout requirement introduced to frustrate 

attempts to take such action.   Gone too are the additional restrictions on strikes in important 

public services which require the majority vote to be supported by at least 40 % of those eligible 

to vote. 

 

 
11 ILO, Freedom of Association Committee, 404th Report, Case No 2432, para 646. 
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19 Also removed are the measures requiring the appointment of picket supervisors, though so far 

the Bill does not address the requirement that a ballot mandate for industrial action must be 

renewed after six months if the dispute is not resolved.   Otherwise, however, the Bill proposes 

better protection for individual workers who participate in a lawful strike: 

 

• The protection from unfair dismissal for taking part in a lawful strike will no longer be 

confined to the first 12 weeks of the strike (or other industrial action).  In removing this 

temporal restriction, the Bill thus gives effect to criticism over cycles of review by the 

European Social Rights Committee.  The Committee previously held that this period of 

12 weeks was arbitrary, though it is not clear (and it may be unlikely) that the 

Committee’s views were directly responsible for the removal of the 12 weeks limit. 

 

• It will be unlawful to impose a ‘prescribed detriment’ short of dismissal on a worker for 

taking lawful industrial action.  At the moment there is no protection for workers who are 

not dismissed but who are disciplined for taking part in a strike.  This provision of the 

Bill implements the UK Supreme Court decision in Secretary of State for Business and 

Trade v Mercer.12  It is not clear how the government proposes to use its power if at all to 

prescribe that certain forms of detriment may not be protected.  

 

20 Although these are all welcome developments, it should be pointed out that concerns have 

been raised by the Council of Europe’s Social Rights Committee (ECSR) about other features of 

British law on the right to strike.  According to the Committee, the United Kingdom is not in 

conformity with the European Social Charter, Article 6(4) (Right to Strike) for the following 

reasons: 

 

• lawful collective action is limited to disputes between workers and their employer;  

• the requirement to give notice to an employer of a ballot on industrial action, in addition 

to the strike notice that must be issued before taking action, is excessive; and 

• the protection of workers against dismissal when taking industrial action is insufficient.13 

 

As pointed out above, the concerns expressed by the third bullet point are addressed in the Bill.  

But the Bill is silent on the other two concerns raised by the ECSR. 

 

21 It should also be pointed out that concerns continue to be raised by the ILO supervisory 

bodies.  We have already referred to the concerns about the Trade Union Act 2016 and the 

Strikes (Minimum Service Levels) Act 2023, as well as the issues raised by the ILO Freedom of 

Association Committee in relation to collective agreements.  The latter Committee has also 

expressed concerns about the continuing failure of the government to deal with the question of 

sympathy action.   Such action (sometimes called ‘solidarity’ or ‘secondary’ action), which 

arises where workers of one employer take action in support of workers employed by another 

employer, was banned completely in 1990. 

 

 
12 [2024] UKSC 12. 
13 Council of Europe, European Committee of Social Rights, Conclusions XXII-3 (2022) (March 2023), p 22. 
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22 It is difficult to exaggerate the importance of sympathy action in empowering trade unions.  

Had it been possible during the P&O Ferries dispute, the RMT and Nautilus could have called 

upon unions organising other workers in the ports and elsewhere to instruct their members to 

support those who had been dismissed.  Leverage of this kind ought to have drawn in those 

fueling the vessels and those providing other services to the company.  To those who are 

opposed to unions having the power to impose such commercial pressure, the response is clear.  

It would be unnecessary if employers fully complied with their legal obligations.   

 

23 In any event, the right to take solidarity action is mandated by international law, with the ILO 

Freedom of Association Committee recalling that ‘a general prohibition of sympathy strikes 

could lead to abuse and workers should be able to take such action provided the initial strike they 

are supporting is itself lawful’.  The Committee added that ‘it had previously requested the UK 

Government to take the necessary measures to ensure that sympathy strikes were protected under 

the law’, requested the Government’ to engage with the social partners to overcome challenges 

regarding the legislative prohibition on sympathy strikes, in conformity with freedom of 

association’.14   So far as we are aware this has not been done. 

 

Conclusion 

 

24 Although the Employment Rights Bill is welcome, there are important questions which 

remain to be addressed.  Without diminishing the significance of other measures identified 

above, here we highlight two issues in particular:    

 

• The first is the need to address the low levels of collective bargaining in the United 

Kingdom, which is largely ignored by the government in the Employment Rights Bill 

with the very important exception of the proposals for adult social care workers and 

school support staff.  

 

• The second is the need to remove restrictions on the right to strike enacted between 1980 

and 1993, and especially those relating to  

 

o the obligation to notify employers of an intention to hold an industrial action 

ballot; and  

o the total ban on all forms of sympathy action. 

 

25 In addressing the foregoing, we do so in order to emphasise the important role played by 

collective bargaining in improving pay and working conditions, reducing inequality, and 

redressing the balance of power in the workplace.  This is now widely if belatedly recognized, 

including by bodies such as the OECD and the EU. As pointed out in the Recitals to the EU 

Adequate Minimum Wage Directive: 

 

Member States with a high collective bargaining coverage tend to have a small share of 

low-wage workers and high minimum wages. Member States with a small share of low-

wage earners have a collective bargaining coverage rate above 80%. 

 
14 ILO, Freedom of Association Committee, 404th Report, Case No 2432, para 647. 
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If collective bargaining is to be a lever for these purposes, it cannot operate without strong 

unions and without the right to strike.  As was recognized judicially at the highest level over 

eighty years ago, the right of workers to strike is ‘an essential element in the principle of 

collective bargaining’.15 

 

 

 

28 October 2024 

 
15 Crofter Hand Woven Harris Tweed v Veitch 1942 SC (HL) 1. 


