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UN Committee on Economic, Social and Cultural Rights
Public Law Project’s Submission to Just Fair’s Call for Evidence

Public Law Project (PLP) is a national charity seeking to promote access to justice, uphold the
rule of law and ensure fair systems for public decision making. Our strategic priorities include
working to secure a just and non-discriminatory welfare system and constitutional reform.

Our submission focusses on Article 9 and Article 2(2), drawing on our evidence of:

e Deductions from Universal Credit (UC) payments, including for recovery of overpayments
and advance payments,

e The UC sanctions and conditionality regime, and

e The Department for Work and Pension’s (DWP) use of automated technologies, including
machine learning, to identify cases to investigate for fraud.

It also addresses how the UK Government can make its commitment to implement section 1 of
the Equality Act 2010 practical and effective, as well as promoting a human rights culture
respectful of economic, social and cultural rights (ESCRS).

Article 2(2) - Non-discrimination in economic, social and cultural rights

Limitations in DWP’s ability to monitor Article 9 discrimination: the DWP has stated in an
equality analysis for a review of its waiver policy, that, with the exception of age and gender, it
does not hold reliable data for protected characteristics for UC (p.8). This limits their ability to
effectively monitor the implementation of measures to comply with Article 2(2) in relation to
relevant statuses.

This contrasts with the position with the six “legacy benefits” that preceded the introduction of UC,
where data on a wide range of characteristics was available. Examples of the significance of this
is demonstrated in relation to:

* UC sanctions: when UC was first introduced, the Government's equalities analysis
(paras.39-40) identified (using the data available for the legacy benefit, Jobseekers
Allowance (JSA)) that some ethnicities were more likely to receive some types of
sanctions than others. Independent analysis subsequently identified that some ethnicities
faced a substantially higher risk of being sanctioned under JSA. Despite these concerns,
the DWP has until recently not published any ethnicity data for UC sanctions and
conditionality. In August 2024, the DWP published some data on this. There continues to
be significant gaps in this data, however analysis by PLP of this showed that you are 58%
more likely to sanctioned if you are of Black/African/Caribbean/Black British
ethnicity than white ethnicity and 72% more likely to be sanctioned if you are
Mixed/Multiple ethnicity than white ethnicity.

e DWP use of automated technologies for fraud detection: the DWP is increasing its
use of advanced data analytics and machine learning to detect the risk of fraud. The
National Audit Office, for example, has acknowledged that these methods have been carry
an inherent risk of bias (para.5.10). The DWP has acknowledged that despite this risk, it



https://www.whatdotheyknow.com/request/equality_analysis_into_the_benef/response/2473441/attach/3/Equality%20Impact%20Assessment%20Waiver%20Final%20redacted.pdf?cookie_passthrough=1
https://assets.publishing.service.gov.uk/media/5a7c45cbed915d7d70d1dbd3/eia-conditionality-wr2011.pdf
http://eprints.lse.ac.uk/101853/1/de_Vries_Reeves_Geiger_inequalities_in_the_application_of%20_welfare_wp15.pdf
https://www.gov.uk/government/statistics/benefit-sanctions-statistics-to-may-2024/benefit-sanctions-statistics-to-may-2024
https://www.theguardian.com/society/2024/sep/16/benefit-sanctions-more-likely-for-minority-ethnic-claimants-uk-data-shows#:~:text=Black%20universal%20credit%20claimants%20were,Work%20and%20Pensions%20(DWP
https://assets.publishing.service.gov.uk/media/669e2ca2ab418ab055592996/annual-report-accounts-2023-2024-web-ready.pdf
https://assets.publishing.service.gov.uk/media/669e2ca2ab418ab055592996/annual-report-accounts-2023-2024-web-ready.pdf
https://www.nao.org.uk/wp-content/uploads/2023/07/dwp-report-on-accounts-2022-23.pdf
https://www.nao.org.uk/wp-content/uploads/2023/07/dwp-report-on-accounts-2022-23.pdf
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is not able to carry out a robust equalities analysis due to limitations in their data
(para.5.12). Despite this, it is continuing to roll out the use of these tools.

Recommended questions

1. What steps are DWP taking to ensure they have the data necessary to monitor who is
impacted by social security policies and how.

2. Inrelation to UC sanctions, we also note the evidence included in Just Fair's 2023 submission
about the harm they cause and the question about whether they are effective. PLP’s 2022
research report into barriers to challenging sanctions included further evidence to support
those concerns. We therefore support the inclusion of questions (re: Art. 9) focusing on why
the UC sanctions and conditionality regime continues to be in force at all.

Article 9 — Right to Social Security

UC overpayments and deductions: current rates of UC have been shown to be insufficient to
meet basic needs. However, over half of UC households are receiving significantly less than
even those rates due to deductions made by the DWP. These deductions relate to the recovery
of debts owed to the Government or certain third parties. This includes overpayments that are
the result of errors made by the DWP. In 2021, 75% of UC overpayment debts recorded on
DWP’s debt manager system were recorded as due to ‘Official Error’.

Recent PLP research found that, as a result of a deduction:

e One third of survey respondents became destitute,

e 42% reported that their mental health had been negatively impacted and 30% that their
physical health negatively impacted,

e 21% had to delay bill repayments, 21% took out additional loans, 19% had to borrow
money from family and friends and 12% took out additional credit card debt,

e 9% reported that they had slept rough for one or more nights.

Inaccessibility of discretionary measures

The DWP has discretion whether to recover overpayments and the rate at which to do so (up to
a maximum cap). However, the DWP’s default approach is to recover all overpayments, however
caused, at the maximum permitted rate (PLP report, p.19).

The DWP instead relies on individuals raising concerns about affordability, harm or context after
initial deductions are made. Research by PLP has found that people face significant barriers in
doing so (PLP report, pages 5-7 and 26-45). It is therefore unsurprising that in 2022, only 26
waivers were granted.

The research also found that weaknesses in the system were exacerbated for claimants with
physical or mental health conditions and neurodivergent claimants and that the impact for these
claimants was greater (PLP report, p.7).

Recommended questions


https://publiclawproject.org.uk/resources/benefit-sanctions-a-presumption-of-guilt/
https://www.jrf.org.uk/report/guarantee-our-essentials
https://committees.parliament.uk/writtenevidence/123479/pdf/
https://publiclawproject.org.uk/resources/from-pillar-to-post-barriers-to-dealing-with-deductions-from-universal-credit/
https://www.whatdotheyknow.com/request/universal_credit_overpayments_%20an#incoming-2291570
https://www.whatdotheyknow.com/request/universal_credit_overpayments_%20an#incoming-2291570
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1. What actions are being taken by Government to ensure benefit rates meet people’s essential
needs, and to ensure that individuals are not taken below those rates by deductions.

2. What steps will Government take to ensure that claimant circumstances are taken into
account before a deduction for an overpayment is applied.

3. What steps are the Government taking to ensure that claimants have the information they
need to effectively challenge incorrectly calculated overpayments and request discretionary
measures such as waivers and reductions in rate of recovery?

Improving legal accountability and enforcement mechanisms: In general at the UK level,
ESCRs are not addressed as overt human rights or legal questions enforceable through the
courts. Unless filtered through human rights which are judicially enforceable — such as those in
the European Convention on Human Rights (ECHR) - or other grounds of judicial review,
ESCRs can be rendered, in the words of the Scottish Government’s Human Rights Bill
consultation, “a political choice” rather than a legal necessity.

Implementing the socioeconomic duty effectively: Nevertheless, recent practical steps
evincing a commitment to ESCRs include the UK Government’s commitment to bring section 1
of the Equality Act 2010 into force. This requires public bodies, when making strategic
decisions, to have “due regard to the desirability of...reduc[ing] the inequalities of outcome
which result from socio-economic disadvantage”.

While this is welcome, the legal duty by itself will not be enough. As a review of the Public
Sector Equality Duty (PSED) (section 149 of the Equality Act 2010) in 2013 demonstrated, the
effective implementation of legal duties relies on a range of extra-legal cultural, logistical,
institutional and evidential factors. That review made the following recommendations, which we
would encourage on the UK Government in its implementation of section 1:

¢ Clear and explicit guidance about what processes and procedures are required and the
data that needs to be collected and published;

e Practical resources to help guide implementation, such as “success stories” and good
practice guidance; and

¢ Arobust system of external monitoring by the Equality and Human Rights Commission
(EHRC) and/or other sectoral regulators.

Recommended question: How will the UK Government make its implementation of the
socioeconomic duty practical and effective?

Ongoing review of the UK’s domestic implementation of ESCR treaties and the
importance of a frontline human rights culture:

In contrast to the devolved governments, the UK Government currently has no plans to
implement the UN ESCR treaties into domestic law. It is important that civil society, devolved


https://www.gov.scot/publications/human-rights-bill-scotland-consultation/pages/1/
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/237200/PSED_Revised_Report_Final_030913_-_FINAL.PDF
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governments and international bodies continue to put pressure on the UK Government to review
this policy in an ongoing and open-minded way, making feasible options for implementation.

Whatever method is chosen, it is critical that the legislation is targeted not just to creating legal
rights enforceable in the courts but to fostering a human rights culture across the public sector.
As the Joint Committee on Human Rights has put it: “When a person suffers a breach of their
human rights it is crucial that they can enforce those rights and that they have access to a
remedy. However, there is a tendency for any discussion about human rights and enforcing
them to focus on the role of the courts.” Access to justice is a spectrum with courts only at the
final stage. Just as crucial is a human rights culture where public bodies are more likely to “get
things right first time” so that litigation is less necessary.

Recommended question:

1. Whatis the UK Government’s plan to periodically review the options for implementing
the UN ESCR treaties into UK domestic law?

2. How will the UK Government encourage a culture that proactively considers and
respects ESCRs across the public sector?


https://publications.parliament.uk/pa/jt5803/jtselect/jtrights/222/summary.html
https://gettingitrightfirsttime.co.uk/
https://gettingitrightfirsttime.co.uk/

