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Introduction

Just Fairl is a UK-wide charity that is working to realise a fairer and more just society by monitoring
and advocating for economic, social and cultural rights (ESCR) in the UK. We want to live in a more
just and compassionate UK, where everyone is guaranteed the basic requirements of a dignified and
flourishing life.

! https://justfair.org.uk/
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Do you feel there is a difference in protections between the regions of the UK? If yes,
what differences are there in equality protections between the regions of the UK?

This is not an exhaustive list, but rather one that highlights the areas that we have particular
expertise in, namely the Equality Act 2010 (including the socio-economic duty and combined
discrimination), child rights impact assessments in Scotland and Wales and proposals for
international equalities treaties in the Human Rights (Scotland) Bill.

We are also very supportive of submissions by groups with huge expertise in their fields including
the Human Rights Consortium, Disability Action Northern Ireland, the Women’s Policy Group and the
Equality Coalition (indeed Just Fair is a member of the latter two).

Human rights and equality law provide that we are all born free and equal. However important
research has been done to illustrate that we are not all on a level playing field, that our society is
unequal, and that these inequalities impact our lives in all kinds of ways. For example, the Marmot
Review? in 2010 evidenced that the conditions in which people are born, grow, live, work and age
can lead to health inequalities and proposed ways to tackle this. The purpose of equality laws are to
try to even out life chances so that every person has the opportunity to achieve their potential.

The Equality Act 2010 — socio-economic duty

One of the main differences between Northern Ireland and Great Britain is that Great Britain has a
single equality act, in the aptly named Equality Act 2010. This Act brought together 116 pieces of
anti-discrimination legislation and requires equal treatment in private and public services, and
access to employment, for the protected characteristics of age, disability, gender reassignment,
marriage and civil partnership, pregnancy and maternity, race, religion or belief, sex, and sexual
orientation. Bringing together legislation in this way makes it easier to understand not only for duty
bearers such as government and local authorities, but also for practitioners such as lawyers and for
the rights-holders themselves.

You can read more on the differences between Northern Ireland and Great Britain in the Equality
Commission Northern Ireland’s (ECNI) 2014 briefing.® Below, we explore two key aspects where Just
Fair has particular expertise.

Section 1 of the Equality Act 2010 introduces a socio-economic duty (SED) on public bodies that
requires them:

‘when making decisions of a strategic nature about how to exercise its functions’ to ‘have due regard
to the desirability of exercising them in a way that is designed to reduce the inequalities of outcome
which result from socio-economic disadvantage.’

Public bodies are asked to consider how their decisions and policies could increase or decrease
inequality that results from socio-economic disadvantage.

2 ‘Fair Society, Healthy Lives Report (the Marmot Review)’, 2010. Available here:
https://www.parliament.uk/globalassets/documents/fair-society-healthy-lives-full-report.pdf

3 Equality Commission for Northern Ireland, ‘Gaps in equality law between Great Britain and Northern Ireland’,
March 2014. Available here: https://www.equalityni.org/ECNI/media/ECNI/Publications/Delivering
Equality/Gaps-in-Equality-Law-in-GB-and-NI-March-2014.pdf
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In April 2018, the Fairer Scotland Duty* came into force as Section 1 of the Equality Act 2010 in
Scotland. This duty requires local authorities to actively consider how they could reduce inequalities
of outcome in any major strategic decision they make; and to publish a written assessment, showing
how they have done this.

After extensive consultations, the Welsh Government enacted the duty as part of its programme to
help public bodies deliver A More Equal Wales.® The socio-economic duty came into force in Wales
on the 31 March 2021.

Just Fair co-leads the 1ForEquality® campaign, which works towards the effective commencement of
the socio-economic duty. The Labour Party has now committed’ to enacting the duty, meaning that
it intends to bring the duty into force across the whole of the UK, including England during the
current parliamentary term.

The Equality Act 2010 — combined discrimination

The Equality Act 2010 recognises ‘combined discrimination’ in section 14, however, like the SED, the
provision has not yet been brought into force. In theory this provision is a step forward towards
recognising that people lead multiple identity ‘intersectional’ lives (e.g as a gay black woman, as a
disabled child from a religious minority). However, we would argue that bringing section 14 across
into law in Northern Ireland would not be desirable, since we need something more fit for purpose.
As Atrey notes, section 14, “is limited to direct discrimination based on an exhaustive list of protected
characteristics, capping their number in a claim of ‘combined discrimination’, like the US, to two.”®
There are other limitations, but also other solutions, which we will explore in our response to
question 15.

Children’s rights

In addition, in Wales children’s rights impact assessments (CRIAs) allow ministers to comply with the
due regard duty under section 1 of the Rights of Children and Young Persons (Wales) Measure 2011°
and in practice are undertaken as part of the integrated impact assessment process. Professor Simon
Hoffman published an evaluation®® of CRIAs in Wales in 2015 which may be of interest to the
Committee.

4 Scottish Government, ‘Fairer Scotland Duty: guidance for public bodies’ last updated in 2022. Available here:
https://www.gov.scot/publications/fairer-scotland-duty-guidance-public-bodies/pages/2/

5 See here for more information from the Welsh Government: https://www.gov.wales/socio-economic-duty-
overview

6 https://justfair.org.uk/campaigns-2/1forequality/

7 Labour Party ‘Change: Labour Party Manifesto 2024/, (2024). Available here:
https://labour.org.uk/change/my-plan-for-change/

8 Atrey, S. ‘Comparison in Intersectional Discrimination’ Legal Studies, 2018, p.6. Available here:
https://research-information.bris.ac.uk/en/publications/comparison-in-intersectional-discrimination

9 Rights of Children and Young Persons (Wales) Measure 2011, Part 1. Available here:
https://www.legislation.gov.uk/mwa/2011/2/contents

10 Hoffman, S. ‘Evaluation of the Welsh Government’s Child Rights Impact Assessment procedure under the
Children’s Rights Scheme pursuant to the Rights of Children and Young Persons (Wales) Measure 2011’, 2015.
Available here: https://cronfa.swan.ac.uk/Record/cronfa30963/Download/0030963-31032017144307.pdf
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As of 16 July 2024, the duties in section 17 of the UNCRC (Incorporation) (Scotland) Act*! require
Scottish Ministers to prepare and publish a child rights and wellbeing impact assessment (CRWIA) for
all Bills, certain Scottish Statutory Instruments and decisions of a strategic nature relating to the
rights and wellbeing of children and young people. The purpose of CRWIAs, like that of CRIAs in
Wales is, “a process, tool and report, through which you can identify, research, analyse and record
the anticipated impact any proposed law, strategic decision, project or service will have on children’s
human rights and wellbeing.”*?

Human Rights (Scotland) Bill

In addition, in Scotland, work is underway on the Human Rights (Scotland) Bill which seeks to bring
into Scots law, within the limits of devolution the following treaties:

e the International Covenant on Economic, Social and Cultural Rights (ICESCR)

e the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW)

e the International Convention on the Elimination of All Forms of Racial Discrimination (ICERD)
e the Convention on the Rights of Persons with Disabilities (CRPD)

as well as the right to a healthy environment and mechanism to ensure the rights are incorporated
in a way which ensures they can be enjoyed and accessed by everyone without discrimination via
an equality provision, within the limits of devolved competence.

In terms of plans for what the Scottish Government dubbed the ‘equalities treaties’ (ie CEDAW,
ICERD and CRPD) their plan, as laid out in the June 2023 consultation paper!® was to:

e put a procedural duty on duty-bearers, in relation to the equality treaties (within the limits
of the equal opportunities reservation — a limitation that would not apply to Northern
Ireland if a similar initiative was taken forward). This is intended to ensure duty-bearers are
considering all rights in the equality treaties in a holistic way... in their decision-making.

e include an interpretative provision in the Bill that ensures all the rights can be interpreted in
light of international human rights standards and the concept of human dignity.

Much work has been undertaken in relation to considering how to bring these ‘equalities treaties’,
which the UK has signed and ratified, into Scots law, and Northern Ireland could learn from and build
on this.

11 United Nations Convention on the Rights of the Child (Incorporation) (Scotland) Act 2024, Part 3. Available
here: https://www.legislation.gov.uk/asp/2024/1/part/3/enacted

12 5cottish Government, ‘Policy: Human Rights’. Available here: https://www.gov.scot/policies/human-
rights/childrens-rights/

13 Scottish Government, ‘A Human Rights Bill for Scotland: consultation, 15 June 2023, part 4. Available here:
https://www.gov.scot/publications/human-rights-bill-scotland-consultation/pages/5/
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Do you feel there is a difference in protections between Northern Ireland and the
European Union (including the Republic of Ireland)? If yes, what differences are there
in equality protections between Northern Ireland and the European Union (including
the Republic of Ireland)?

The European Union

We understand that you will be receiving expert submission from groups such as Disability Action
Northern Ireland, the Human Rights Consortium and the Northern Ireland Human Rights Commission
(NIHRC), which will lay out in detail the benefits and limitations of the protections afforded by the
Windsor Framework. We strongly support their submissions.

One area, however, that we did want to highlight was the European Charter of Fundamental Rights
of the European Union (the Charter). The loss of the Charter was drawn as a red line by the UK in its
White Paper on the Repeal Bill in March 2017.1* However, as noted by the NIHRC, “The EU Charter
continues to apply in the application and interpretation of any EU law and concepts referred to in the
Withdrawal Agreement, including any EU obligations which underpin the rights, safeqguards and
equality of opportunity protections within scope of Protocol Article 2.”7%

This is good news because the Charter brings together the fundamental rights of everyone living in
the EU, including the rights protected by the European Convention on Human Rights,*® the
constitutional traditions of the Member States, and the rights contained in other international
conventions to which the EU or its Member States are parties.

Particularly relevant for this submission is that, unlike the Human Rights Act 1998, the Charter
contains a free-standing right to prohibition of discrimination.!® This free-standing right is part of a
whole chapter on equality within the Charter (chapter 3) which includes equality before the law and
provisions for equality in relation to cultural, religious and linguistic diversity, men and women,
children, older people, and disabled people. While the Charter still has relevance in Northern
Ireland, as we will lay out in question 15, we think the rights contained within it should be brought
home into domestic legislation in Northern Ireland so that the relevance of these provisions is not
subject to agreements between the UK Government and EU. This could be done as part of the rights
contained within a Northern Ireland Bill of Rights.

“pepartment for Exiting the European Union, ‘The Repeal Bill: White Paper’, Cm 9446 (March 2017),
https://www.gov.uk/government/publications/the-repeal-bill-white-paperparticularly para 2.3 on the ECJ and
2.23 on the Charter

BNorthern Ireland Human Rights Commission, ‘Response to the Consultation on Human Rights Act Reform: A
Modern Bill of Rights’ March 2022, p. 20. Available here: https://nihrc.org/assets/uploads/publications/NIHRC-
response-Reform-of-the-Human-Rights-Act-08.03.22.pdf

For more detail, see also: NIHRC and ECNI, ‘Working Paper: The Scope of Article 2(1) of the Ireland/ Northern
Ireland Protocol’ December 2022, p. 36. Available here: https://nihrc.org/assets/uploads/NIHRC-and-ECNI-
Scope-of-Article-2-Working-Paper-1.pdf

16 Article 52(3) of the Charter clarifies that the ECHR is a floor not a ceiling, so rights protections may be more
extensive under the Charter than in the ECHR, but must not fall below it.

17 Because the UK has not ratified Article 1 of Protocol 12 European Convention on Human Rights (on the
general prohibition of discrimination), only Article 14 is given legal effect through Human Rights Act, rather
than Article 1 Protocol 12 as well.

18 Article 21.
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Republic of Ireland

As part of the review of the Equality Acts in the Republic of Ireland, a good deal of literature has
been produced, which is worthy of this Committee’s attention. Notably the Irish Human Rights and
Equality Commission (IHREC) set out 55 specific recommendations to the Irish Government.?® One
particular recommendation that we would like to highlight is the inclusion of ‘socio-economic status’
as a protected characteristic.

It should be noted at this point that including socio-economic status as a protected characteristic is
absolutely distinct from, but could form part of, the same single equality bill as the socio-economic
duty (SED). The SED is a ‘proactive’ or ‘positive’ duty (seeking to change behaviour so inequality
doesn’t happen in the first place)? while including socio-economic status as a protected
characteristic is a ‘reactive’ protection — kicking in once discrimination has been experienced. In
addition, the SED calls on decision makers to think about how laws and policies impact upon groups
and communities — those experiencing socio-economic disadvantage — while having socio-economic
status as a protected characteristic is a protection afforded to a person as an individual. While
distinct, both have a role to play in creating a fairer and more equal society where people can
achieve their potential.

In May 2024, the IHERC re-iterated its call to make it illegal to discriminate against a person based on
their socio-economic status by introducing socio-economic status as a protected characteristic. The
policy paper?! released alongside this call did important work in laying out clear ways forward to the
challenges that are often made to including such a protected characteristic. For example, in terms of
devising an adequate definition of the concept of socio-economic status,? the paper goes on to
examine previously mooted definitions and make recommendations.?

As with the Human Rights (Scotland) Bill, clearly much thinking, research and work has already been
done which could be drawn upon in Northern Ireland as we examine the future of our equality
legislation, policy and practice.

1% Irish Human Rights and Equality Commission, ‘Submission on the Review of the Equality Acts’, July 2023.
Available here: https://www.ihrec.ie/app/uploads/2023/07/Submission-on-the-Review-of-the-Equality-
Acts.pdf

20 McLaughlin, E., ‘From negative to positive equality duties: the development and constitutionalisation of
equality provisions in the UK’, Social Policy and Society, 6(1): 111-112, 2007.

21HREC, ‘Policy Statement on Socio-Economic Status as a ground of discrimination under the Equality Acts’,
2024. Available here: https://www.ihrec.ie//app/uploads/2024/05/Policy-Statement-on-Socio-Economic-
Status-as-a-ground-of-discrimination-under-the-Equality-Acts.pdf

2 |bid, p. 21

3 bid, p. 24-27
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Effects of the Differences

What are the effects of differences in legislation on you or on those you represent?
At Just Fair, we research what is necessary for people to fully enjoy their rights (including equality).
We believe it falls into 5 main principles:

1. knowledge

2. frameworks
3. resourcing

4. accountability
5. enjoyment

You can read more about these principles in our position paper,?* or the resource page for the
discussion sessions? we’ve been running on these throughout 2024,

We believe that we must work to ensure that rights and equalities are not breached in the first place
by proactively working to fulfil them, but that, if they are breached, then we must ensure it is as
simple and untaxing as possible for the individual or community who has experienced a violation to
achieve justice.

As we lay out in this response, particularly in question 15, we believe that the present equality and
non-discrimination landscape in Northern Ireland could do much to improve and to work towards
this vision.

In response to this question, we would therefore like to highlight two separate but interlinked
concepts we would urge the Committee to consider.

The first is resourcing for equality. This means not only making sure that statutory bodies with a
remit in equality, such as the ECNI, are properly equipped and resourced so that people can seek
redress when they are experiencing violations, but also that staff responsible for the day to day
realisation of equality (eg within the civil service and local authorities) are properly resourced in
terms of things like knowledge and skills to properly fulfil their roles. It also means taking into
account not only the financial and legal resources required to raise complaints but also the
emotional burden and cost on individuals. For more on this, please read our recent summary of a
discussion session on resourcing.?® Currently having our protections spread across so many places,
with so many different levels of protection adds to the burden that those seeking redress face (as
well as making the situation more complex for others such as employers, those providing support
services and those reviewing the legislation) as they try to navigate the system and understand what
action to take when they have experienced a breach, and indeed whether they have experienced a
breach. As noted by the ECNI, a single equality act would bring the benefits of harmonisation and
simplification and this would be beneficial,

24 Just Fair, ‘The route to economic, social, and cultural rights justice: Our 5 principles’, 2023

25 https://justfair.org.uk/campaigns-2/route-to-a-better-uk/everyday-rights-conversation-resource-page/
26 Just Fair, ‘The route to a better UK: the everyday rights conversation Session 4: Rights Resourcing’ 2024.
Available here: https://justfair.org.uk/wp-content/uploads/2024/08/Rights-Resourcing-Summary.pdf
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“Such harmonisation and simplification would provide a number of benefits to a range of users. For
example:

e individuals could more readily understand rights and protections if these were more
consistent across the various protected aspects of their identity;

e employers and service providers could more easily understand and more effectively
implement more harmonised obligations and responsibilities, with associated time and cost
savings;

e those providing advice or support services would also benefit from the efficiencies of a
simplified and harmonised set of protections in a single equality law;

e those tasked with keeping the legislation under review or updating the legislative framework
would also benefit from the efficiencies of simplified and harmonised legislation.”?”

Linked to this is the concept of access to justice. The fact that there are multiple systems for redress
is not conducive either to individuals or practitioners (such as lawyers) being able to achieve redress.
Further, at Just Fair we believe that access to justice does not begin when something has gone
wrong and redress is required. We believe that access to justice is also about ensuring that things
don’t go wrong in the first place through proactive protection of equality. This is why we are strong
proponents of duties to consider the impact of decisions on groups that experience particular
barriers to equality — for example through mechanisms such as the SED or CRIAs/CRWIAs as laid out
in our response to question 9.

As also noted in our response to question 9, the SED has not been brought into legal force by the
Westminster Government. However, this has not stopped local and combined authorities and public
bodies across England either committing to act in the spirit of the duty, or in voluntarily
implementing the duty. Research by Resolve Poverty (formerly Greater Manchester Poverty Action)
in 2022% highlighted that across England one in seven councils have voluntarily adopted the socio-
economic duty and over half are ‘acting in the spirit of the duty’ by considering socio-economic
status in equality impact assessments and in strategic decision making and policy development.

In a recent joint publication?® with Resolve Poverty we highlighted the exciting and varied ways
adoption of the SED has been used across England (by those who have voluntarily adopted it) and in
Wales. They point towards the duty being used to help address inequality. We recorded how across
England and Wales the SED is being used to attract more diversity of applicants to jobs, ease and
help people navigate the cost-of-living crisis, prevent increases in school meal prices and respond to
the Covid-19 pandemic in a holistic way that was cognisant of people’s lived experiences.

27 Equality Commission for Northern Ireland, ‘The need for a NI Single Equality Act: Policy Position Paper’,
October 2022, p.5. Available here:
https://www.equalityni.org/ECNI/media/ECNI/Publications/Delivering%20Equality/SingleEqualityAct-ECNI-
PolicyPosition-2022.pdf

28 Resolve Poverty (formerly GMPA), ‘Briefing on the current scale of the socio-economic duty in England’
2022. Available here: https://www.resolvepoverty.org/wp-content/uploads/2022/06/SED-findings-briefing-
FINAL-DRAFT-002.pdf

29 Just Fair and Resolve Poverty (formerly GMPA), ‘The socio-economic duty in action Case studies from
England and Wales’ 2023. Available here: https://justfair.org.uk/wp-content/uploads/2023/07/The-socio-
economic-duty-in-action-Case-studies-from-England-and-Wales-1.pdf
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Finally in terms of access to justice, it is also important to consider what remedies are available
when a violation has occurred. Remedies ought to include reparations, but also steps for change. An
inherent part of any effective remedy and process of reparation and change is that lessons are
learned. The goal must be systemic change and non-repetition of violations in addition to addressing
violations against an individual or group.

Legislation

Do you feel that legislative change is required to make the equality protections in
Northern Ireland the same as in other jurisdictions? If yes, what legislation needs to
change in order to make the equality protections in Northern Ireland the same as in

other jurisdictions?

It is important to clarify at the outset that we do not think that Northern Ireland should aim to have
the same equality protections as other jurisdictions. While we encourage legislators in Northern
Ireland to consider and draw upon examples from other jurisdictions, we encourage the Assembly to
do so critically, because no single piece of the legislation in these jurisdictions presents a complete
solution. For example, the Equality Act 2010 has much to recommend it, as we’ll explore below. But
it is 14 years old and no longer at the cutting edge of equality law. We strongly urge the Committee
not to simply ‘cut and paste’ the Equality Act 2010, but to design legislation fit for Northern Ireland
in 2024. This doesn’t need to be about re-inventing the wheel. The examples we discuss below have
either been explored in detail by government or statutory bodies in neighbouring jurisdictions, or
are already working in practice in those areas. We can draw on and build on their work to design
world class equality legislation for Northern Ireland.

Single Equality Act

We strongly agree with Civil Society Organisations (CSOs)*® in Northern Ireland and the ECNI®! that a
single equality act is needed in Northern Ireland. Benefits of such a move, as highlighted by the ECNI
include:

e individuals could more readily understand rights and protections if these were more
consistent across the various protected aspects of their identity;

o employers and service providers could more easily understand and more effectively
implement more harmonised obligations and responsibilities, with associated time and cost
savings;

e those providing advice or support services would also benefit from the efficiencies of a
simplified and harmonised set of protections in a single equality law;

30 For example the Committee on the Administration of Justice — see Joint Committee On Human Rights,
‘Memorandum from the Committee on the Administration of Justice’, May 2003. Available here:
https://publications.parliament.uk/pa/jt200304/jtselect/jtrights/183/183we10.htm

31 ECNI, ‘Law Reform: The Need for Single Equality Legislation’, 2022. Available here:
https://www.equalityni.org/ECNI/media/ECNI/Publications/Delivering%20Equality/SingleEqualityAct-
LawReform2022-ECNI.pdf
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e those tasked with keeping the legislation under review or updating the legislative framework
would also benefit from the efficiencies of simplified and harmonised legislation.*?

In terms of additional areas to include in such a single equality act, as noted in our response to
previous questions we would urge the Committee to consider a similar mechanism to the socio-
economic duty, a mechanism for challenging combined discrimination, social class being added as a
protected characteristic, incorporating international treaty equality provisions and the Bill of Rights
for Northern Ireland to sit alongside such a single equality act.

Socio-economic duty

Based on our research and work as co-chairs of the 1ForEquality Campaign over a number of years,
we would strongly urge this Committee to recommend introducing a provision similar to the socio-
economic duty in Northern Ireland. This could be done as part of a single equality act. We believe
that the socio-economic duty helps to build a fairer society in two main ways:

e Better decisions: the commencement of the socio-economic duty would mainstream it into
the decision-making processes of public authorities, so that those in socio-economic need
are prioritised.

e Better laws: if lawmakers had to actively consider the socio-economic duty when making
laws, this ‘pre-legislative scrutiny’ could highlight the particular risk in terms of socio-
economic need and ensure that mitigations are considered.

As noted above, in a recent joint publication3 with Resolve Poverty we highlighted the exciting and
varied ways adoption of the SED has been used across England (by those who have voluntarily
adopted it) and in Wales. They point towards the duty being used to help address inequality. The
case studies in this publication spoke not only to the better laws and better decisions happening in
practice, but also to something more — to the staff in local and public authorities feeling empowered
by the duty to make innovative and lasting positive change in their communities.

In Wales we heard about it being used to facilitate a multi-pronged approach to addressing
vaccination uptake inequity and to support social care workers during the pandemic, while Transport
for Greater Manchester were using the duty to support a local anti-poverty ecosystem, enabling
impactful work across the region.

Combined discrimination

As noted above, the Equality Act 2010 recognises ‘combined discrimination’ in section 14; however,
we would argue that bringing section 14 across into law in Northern Ireland would not be desirable,
because we need something more fit for purpose. To understand what type of discrimination this
tool seeks to target, Atrey urges us to use the following illustration.

Imagine a Venn diagram, where each circle marks a distinct characteristic, for example age, sex,
religion, race, disability etc. The part where the circles intersect is where people with multiple
‘intersecting’ characteristics are represented. Atrey gives the example of a disabled Black woman

3 |bid, p.4

33 Just Fair and Resolve Poverty (formerly GMPA), ‘The socio-economic duty in action Case studies from
England and Wales’ 2023. Available here: https://justfair.org.uk/wp-content/uploads/2023/07/The-socio-
economic-duty-in-action-Case-studies-from-England-and-Wales-1.pdf
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being represented at the centre of the 3 intersecting circles of disability, race (in this case Black) and
sex (in this case female). Atrey notes that the point where all these circles intersect reflects:

(i) the unique experience of disabled Black women, which is not experienced by a
group like non-disabled white men in any way since they are located outside of
the intersecting circles; and

(ii) the experience they share with disabled people, other Black people and women,
as well as, the characteristics of disadvantage of two of these circles (groups) as
disabled women, disabled Black people, and Black women.3

We therefore propose a model for combined discrimination that sheds itself of two things — for the
intersecting discriminations to be capped at two, and the strict need for a comparator (the idea that
a person was treated worse than a comparable person who didn’t share their protected
characteristic). Shedding the strict need for a comparator is to reflect that fact that sometimes, in
the multiple identities people exhibit, there simply isn’t always a neat comparator.

This is not a particularly novel proposal. As Atrey notes,

“the South African Constitution under Section 9(3) recognises that discrimination could be based on
‘one or more grounds’ and the Constitutional Court has received such multi-ground claims
favourably.”®

Atrey adds that the South African courts are also using a model of ‘contextual comparison’ to avoid,
the ‘arid and confusing disputes about the identification of the appropriate comparator’ in strict
comparison or using flexible comparisons without further justification.?® We would therefore
recommend that in order to reflect the complexity of how people actually experience discrimination,
a provision for combined discrimination, based on the South African model, is used.

The European Charter

As noted in our response to question 11, unlike the Human Rights Act, the Charter contains a free-
standing right to prohibition of discrimination.?” This free-standing right is part of a whole chapter on
equality within the Charter (chapter 3) which includes equality before the law and provisions for
equality in relation to cultural, religious and linguistic diversity, men and women, children, older
people, and disabled people.

However the ongoing ability of people in Northern Ireland to rely upon these protections is not
something that can currently be guaranteed by the Northern Ireland Assembly. It is part of the
agreements made between the UK Government and the EU. We would therefore strongly urge this
Committee to consider bringing the rights contained within the Charter into domestic legislation as
part of a Bill of Rights for Northern Ireland, to sit alongside a single equality act. For information on

34 Atrey, S. ‘Comparison in Intersectional Discrimination’ Legal Studies, 2018, p.4. Available here:
https://research-information.bris.ac.uk/en/publications/comparison-in-intersectional-discrimination
35 |bid p. 7

3 |bid, p.38

37 Article 21.
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options for legislating for a Bill of Rights at the Northern Ireland Assembly level, please check out the
‘Models of Enforceability’*® publication by the Human Rights Consortium.

International obligations

We would also strongly encourage this Committee to consider bringing in duties in relation to some
of the international equalities treaties that the UK has signed and ratified. As outlined above,
Scotland and Wales are both using children’s rights impact assessments to meet their duties under
the UN Convention of the Rights of the Child, and Scotland is planning to go further in terms of other
treaties such as UNCRPD, CEDAW and CERD. This is not about adding a lot of extra work to loads of
decision-makers. As we see in Scotland, when the SED was introduced, this was absorbed by many
into their existing combined impact assessments,* and it is likely that new duties under the UNCRC
Scotland Act will be undertaken in a similar manner. What it does is allow decision-makers, as with
the SED to make better laws and better decisions, by considering the wider impact of their work.
Including disability, race and gender impact assessments could help add to this important work,
without a big increase in workload.

Socio-economic status

We would also urge the Committee to consider adding socio-economic status as a protected
characteristic. As noted in our response to question 11, the IHERC* has done important work in
laying out clear ways forward to the challenges that are often put to including such a protected
characteristic. Much thinking, research and work has already been done which could be drawn upon
in Northern Ireland as we examine the future of our equality legislation, policy and practice.

Bill of Rights for Northern Ireland

There is nothing to stop a Single Equality Act being progressed by the Northern Ireland Assembly,
and we believe it would do much to improve people’s lives here, both by stopping injustices before
they occur, and also by achieving justice when things do go wrong. However, this work would
undoubtedly be strengthened if the missing part of the puzzle — a Bill of Rights for Northern Ireland —
was brought forward. To live in a society where everybody can have their rights respected,

protected and fulfilled, we need both comprehensive equality and human rights laws, policies and
practices. Just Fair strongly support the Human Rights Consortium’s submission in this regard.

38 Human Rights Consortium, ‘Economic and Social Rights: Models of Enforceability’ 2020. Available here:
https://www.humanrightsconsortium.org/wp-content/uploads/2020/11/ESR-in-NI-Models-of-Enforceability-
Report.pdf

39 Equality and Human Rights Commission, ‘Evaluating the Socio-economic Duty in Scotland and Wales’, March
2021. Available here: https://equalityhumanrights.com/sites/default/files/evaluating-the-socio-economic-
duty-in-scotland-and-wales.docx

4OIHREC, ‘Policy Statement on Socio-Economic Status as a ground of discrimination under the Equality Acts’,
2024. Available here: https://www.ihrec.ie//app/uploads/2024/05/Policy-Statement-on-Socio-Economic-
Status-as-a-ground-of-discrimination-under-the-Equality-Acts.pdf
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Any Other Comments

Do you have any other comments about differences in equality legislation?

Section 75 of the Northern Ireland Act, in introducing equality mainstreaming measures in the form
of a statutory duty on public authorities to promote equality of opportunity, was a hugely
progressive step*! internationally. It is something Northern Ireland should rightly be proud of.

Twenty six years later, it is also right and to look around us and examine what is not working in our
society, what we have that we can build upon, and what we can learn from neighbouring
jurisdictions and those that share common legal systems with ourselves. We commend the
Committee for undertaking this work.

While our recommendations in this submission may seem wide ranging, they are drawn on examples
that are already working in practice — things that we can learn and build upon in Northern Ireland.
They can also quite simply be summed up as an effective Single Equality Act that is well and properly
resourced to fulfil its function.

Further information and contact
Just Fair: www.justfair.org.uk
Charity number: 1141484; Company number: 07394478

Helen Flynn, Head of Policy, Research and Campaigns
helen.flynn@JustFair.org.uk

41 0'Connell, R., Ni Aolain, F. and Malagén, L., ‘The Belfast Good Friday Agreement and transformative change:
promise, power and solidarity’ 2003. Available here:
https://www.niassembly.gov.uk/globalassets/documents/raise/gfaseminars/seminar2-
bgfatransformativechange-briefing-paper.pdf
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