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Proposal for reform: Introducing Fees in the Employment Tribunals and the 
Employment Appeal Tribunal 

Ministry of JusƟce consultaƟon 29 January – 25 March 2024 

 

RESPONSE 

 

IntroducƟon 

Just Fair1 is a UK charity that is working to realise a fairer and more just society by monitoring and 
advocaƟng for economic, social and cultural rights (ESCR) in the UK.   We welcome this opportunity 
to respond to the call for evidence by the Ministry of JusƟce on the proposal to introduce fees in the 
Employment Tribunals and the Employment Appeal Tribunal.   

The United Kingdom has raƟfied the InternaƟonal Covenant on Economic, Social and Cultural Rights 
which specifically provides for the protecƟon of just and favourable condiƟons of work2 and an 
adequate standard of living3.  Our consultaƟon response seeks to highlight how these provisions are 
highly relevant to and must be considered the proposal to introduce fees. 

Specifically, we raise concerns about: 

 The affordability of the proposed fees, parƟcularly in the context of the ongoing cost-of-living 
crisis 

 The disproporƟonate impact the fees may have on certain protected groups and low-income 
individuals and families 

 The inadequacy of the fee remission scheme 
 The potenƟal barrier to access to jusƟce that this will present 
 The flawed approach taken by the United Kingdom Government in assessing the impact of 

the proposal which risks failures to comply with their rights-based obligaƟons 

 

QuesƟon 1: Do you agree with the modest level of the proposed claimant issue fee of £55, 
including where there may be mulƟple claimants, to ensure a simple fee structure?  Please give 
reasons for your answer. 

We do not agree with the introducƟon of the proposed claimant issue fee.  We consider that it is 
likely to represent a barrier to accessing jusƟce prevenƟng people being able to raise complaints and 
assert their rights in the first place.  We are concerned that this will disproporƟonately impact on 
low-income individuals and families.  For example, research shows that two in five children in ‘key 
worker’ families in the North East of England are living in poverty.4 It is also likely to have a  

 
1 hƩps://jusƞair.org.uk/  
2 InternaƟonal Covenant on Economic, Social and Cultural Rights (ICESCR), ArƟcle 7 
3 ICESCR, ArƟcle 11 
4 13.-North-East-Child-Poverty-Commission-Submission.pdf (jusƞair.org.uk) and – 1 in 5 key worker households 
have children living in poverty | TUC  
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disproporƟonate impact on parƟcular groups with protected characterisƟcs such as sex, race and 
disability and this is likely to be parƟcularly acute when in conjuncƟon with insecure work condiƟons  

which has been highlighted as a key driver of in work poverty5.  For instance, Black workers are 
disproporƟonately more likely to work under a zero-hours contract than any other ethnic group.6 

We also suggest that the premise of the above quesƟon is flawed in the characterisaƟon of the level 
of the claimant issue fee as being ‘modest’.  We note the repeated use of the phrase ‘modest level’ 
throughout the consultaƟon documents in relaƟon to the fees proposed.  Labelling something as 
such, does not make it so.  The use of the term ‘modest’ belies a structural failure to reflect on the 
reality of many people living and working in the United Kingdom in 2024 and indicates a concerning 
disconnect between those making policy decisions and reality on the ground.  For instance, the 
average household weekly expenditure on food for the year ending 2022 was £56.50,7 only slightly 
above the proposed fee.   

In this context, the fee is far from modest – it is almost equivalent to the average household weekly 
food expenditure for an enƟre week – an essenƟal expenditure.  The Supreme Court highlighted in R 
(on the applicaƟon of UNISON) v Lord Chancellor8 that ‘[t]he quesƟon whether fees effecƟvely 
prevent access to jusƟce must be decided according to the likely impact of the fees on behaviour in 
the real world.  Fees must therefore be affordable not in a theoreƟcal sense, but in the sense that 
they can be reasonably afforded.  Where households on low to middle incomes can only afford fees 
by sacrificing the ordinary and reasonable expenditure required to maintain what would generally be 
regarded as an acceptable standard of living, the fees cannot be regarded as affordable.’    

In addiƟon to this clear posiƟon from the Supreme Court, the United Kingdom is obliged to respect 
and protect the right to an adequate standard of living.9  The requirement to pay fees affordable only 
by sacrificing or limiƟng expenditure such as the household food budget would jeopardise this.  It is 
further problemaƟc that this ‘real world’ assessment of affordability does not appear to have formed 
part of the Impact Assessment which focuses on the potenƟal affordability in a far more abstract 
way. 

Furthermore, the recogniƟon in the Equality Statement that ‘data on ET users is limited which 
impacts our ability to confidently assess affordability of ET and EAT fees, at any level’ indicates that 
despite asserƟons to the contrary, in reality, the UK Government has no idea if the fees proposed 
are modest or affordable.10  We would argue based on the informaƟon highlighted throughout this 
response that they are neither, and there is a significant risk of a failure by the United Kingdom 
Government to comply with its rights-based obligaƟons. 
 
Just Fair also expresses concern that the proposed fee is stated to be an aƩempt at ensuring that the 
burden on the taxpayer is lessened by a requirement that ‘users’ of the Tribunals and specifically 
claimants, typically workers, of the tribunal service make a contribuƟon at the point of use – i.e. 
bringing a claim.  We see no corresponding fee proposals for respondents who are typically  

 
5 Submission to UN CommiƩee on Economic, Social and Cultural Rights,  para. 10 
6 Submission to UN CommiƩee on Economic, Social and Cultural Rights, para. 10 a 
7  Family spending in the UK - Office for NaƟonal StaƟsƟcs (ons.gov.uk), figure 2 
8 [2017] UKSC 51, para. 93 
9 ICESCR, ArƟcle 11 
10 EqualiƟes Statement, para 5.1 
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employers, and users of the tribunal service.  Consequently, we see an imbalance in the proposal as 
formulated.  Workers have a right to seek to enforce their rights when they are breached.  Employers 
owe legal duƟes to their workers to respect and uphold their legally protected rights.  The United 
Kingdom Government also bears duƟes in relaƟon to its obligaƟons under ArƟcle 7 of the 
InternaƟonal Covenant of Economic Social and Cultural Rights (ICESCR)11 to ensure the right to just 
and favourable condiƟons of work.   

Enforceable and enforced rights are criƟcal to rights realisaƟon in pracƟce.  Enforced rights liŌs rights 
from the page and from being theoreƟcal, to being a reality experienced and enjoyed.  Furthermore, 
a robust and effecƟve enforcement mechanism is likely to lead to more proacƟve rights compliance 
(and thus enjoyment) as those who owe duƟes are more likely to fulfil their obligaƟons if they 
consider there is a realisƟc likelihood of accountability should they fail to do so.  Thus, there appears 
to be an underlying flaw in the thinking behind the proposal, which is a failure to recognise the 
overall societal value, rather than burden, of effecƟve enforcement mechanisms for employment 
rights.     

It should also be noted that in the employment context, enforced rights are in the interests not only 
of workers but also employers who adhere to their legal obligaƟons and who risk being undercut by 
unscrupulous and unlawful pracƟces.  Any burden on the taxpayer and society is caused by unlawful 
pracƟces, not by workers seeking to have their rights upheld and respected.  It is thus enƟrely proper 
and of fundamental importance that resources generated though taxes are provided to ensure an 
essenƟal level of access to jusƟce and enforced rights.  It should not be the burden of those whose 
rights are violated to pay for the system and undertake the work of enforcement as individuals. 

A further misunderstanding seems inherent in the thinking, namely a formulaƟon of the idea of a 
taxpayer who is somehow separate from workers, and indeed trade unions (who are noted in the 
consultaƟon as having paid the claim issue fee for some claimant under the previous fee regime 
which was subsequently found to be unlawful by the Supreme Court).  Workers are taxpayers.  Trade 
unions pay taxes and are formed by members who are workers who are taxpayers.   

We are also concerned that the raƟonale offered in the consultaƟon that charging fees would be 
consistent with the approach to charging fees in other courts and tribunals maybe misconceived.  
The relaƟonship between worker and employer is not akin to other types of commercial contractual 
arrangement.  A dispute between worker and employer relates to the enforcing of legally protected 
rights (oŌen at internaƟonal as well as naƟonal level) in a context of a power imbalance between the 
two parƟes.  An integral element to the relaƟonship is also that it is a source of income for the 
worker which is central to the enjoyment of many other fundamental rights, such as an adequate 
standard of living12 and health13 (amongst others) to which the individual is enƟtled.   

Finally, the suggesƟon in the Impact Assessment14 that the introducƟon of fees might help encourage 
parƟes to consider early conciliaƟon appears somewhat opƟmisƟc.  Experience in the previous fees 
regime demonstrated that employers delayed negoƟaƟon to see if a worker would pay the requisite  

 
11 InternaƟonal Covenant on Economic, Social and Cultural Rights | OHCHR 
12 ICESCR, ArƟcle 11 
13 ICESCR, ArƟcle 12 
14 Impact Assessment, para 19 
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fees to pursue their claim(s)15.   It is unclear why that would be different under this fee regime – an 
employer is as likely to wait to see if a worker will pay the fee to register the claim. 

QuesƟon 2: Do you agree with the modest level of the proposed EAT appeal fee?  Please give 
reasons for your answer. 

We repeat our concerns as set out above in response to the proposed (re)introducƟon of a fee to 
bring a claim in the Employment Tribunal.  We note that the appeal mechanism is an integral 
element of the administraƟon of jusƟce and the cost an error of law should not be borne by an 
individual who is seeking recogniƟon and applicaƟon of their rights. 

There is a risk that the only side who may be able to afford appeals will be employers (respondents 
at first instance).  This may result in an imbalance in decision making, parƟcularly criƟcal at appeal 
level given that this is where precedent is established.   

Further, it is not uncommon for claimants to bring claims on mulƟple grounds – for instance an unfair 
dismissal which is also alleged to be discriminatory and withheld wages could incur mulƟple fees on 
appeal.  There is also a lack of clarity in the consultaƟon on how the fee per decision to be appealed 
would operate – it is not clear if this applies to head of claim, ground of appeal or individual 
decisions relaƟng to each ground of appeal within heads of claim.  This significantly undermines the 
claims in the consultaƟon that ‘there is clarity around what fees are payable and when’16. 

 

QuesƟon 3: Do you believe this proposal meets the three principles set out above?  Please give 
reasons for your answer. 

No, the stated principles of affordability, proporƟonality and simplicity are not met because the 
proposal is not affordable, proporƟonate nor simple in pracƟce. 

Affordability 

In assessing the affordability of the proposal, it is important to remind ourselves that the United 
Kingdom Government is a duty bearer with responsibility to respect, protect and fulfil rights such as 
the right to just and favourable condiƟons of work17 and the right to an adequate standard of living18.  

It is claimed that affordability was explored in relaƟon to the development of the fees proposal and 
that £55 is assessed as generally affordable.  The affordability calculaƟon undertaken appears flawed.  
The assessment that potenƟal claimants have at least three months to raise the fee is also 
problemaƟc.  It assumes that people are aware from day one of the fee, the Ɵme scales for bringing 
tribunal claims and that, for instance, they will have the financial ability to raise fees during a period 
of Ɵme which may relate to acute financial hardship – for instance in the event of a theŌ of wages or 
unfair dismissal.  Further the period for appealing is shorter – 42 days - and may entail more than 
one fee if there are mulƟple orders to be appealed.   

According to the consultaƟon documents ‘only those receiving more than £1,520 in gross monthly 
income or with £4,250 or more in disposable capital would be expected to pay the full fee’19.  It is 

 
15 [2017] UKSC 51, para. 59 
16 ConsultaƟon, page 20 
17 ICESCR, ArƟcle 7 
18 ICESCR, ArƟcle 11 
19 ConsultaƟon, page 15 
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worth noƟng in this context that a worker over the age of 23, working 35 hours per week at the rate 
of the ‘NaƟonal Living Wage’ would receive a gross monthly income of £1,58020.  That means that a 
worker, working full Ɵme, earning the lowest legal minimum permiƩed by law, would be deemed 
ineligible for full relief from the fees on the basis they earn ‘too much’.   

Further, the ‘NaƟonal Living Wage’ is not a real living wage21 and concerns have been raised that it 
does not reflect the real cost of living.22  Thus it can be argued that it also fails to provide an 
adequate standard of living or indeed a ‘decent living’ as required by ICESCR ArƟcle 7 (a)(ii).   This 
raises real quesƟons about the adequacy of the affordability assessment carried out in relaƟon to the 
proposed fees, parƟcularly in the context of the cost-of-living crisis being experienced across the UK 
at present. 

The consultaƟon documents also refer to an assumpƟon of a 12% fee remission rate.  It is worth 
noƟng that according to research by the Joseph Rowntree FoundaƟon in 2021/2223, 8.2% of full-Ɵme 
adult employees were experiencing in-work poverty.  This rose to 18.9% for part Ɵme employees.  
Women are staƟsƟcally more likely, according to the ONS, to be engaged in part Ɵme work.  Rates of 
in work poverty rose higher to 21.3% for self-employed, full-Ɵme workers and, 25.2% for self-
employed part Ɵme workers – raising quesƟons about the impact on workers in precarious and gig-
style work arrangements who are classified as self-employed.  The assumed fee remission rate does 
not appear to take into account the reality of the scale of low incomes and in-work poverty as 
experienced in the UK.  Given the rates of in work poverty it would be reasonable to assume a far 
higher remission rate if the rate for relief from fees was set at a level which genuinely considered 
these factors fully.  This however would reduce the income recovered from the fee scheme and 
undermine further the proporƟonality arguments for the measure.  These factors do not appear to 
be adequately accounted for and as such there is a real prospect of low paid workers being priced 
out of jusƟce.  

In addiƟon to the issues highlighted above regarding eligibility for relief from fees, the Help for Fees 
scheme does not appear to properly consider temporary elevaƟons in bank balances – for instance in 
the event of a redundancy payment (but where the redundancy itself is contested).  The requirement 
that individuals disclose partner income (and that this is taken into account) is highly problemaƟc 
and is likely to have a disproporƟonately negaƟve impact on women who on average earn less than 
men24.  The fact that a person’s domesƟc partner may have a certain income does not equate to the 
individual having access to that income.  There is an absence of clarity on the Ɵmescales and the 
evidenƟal burden required for compleƟon of the Help with Fees process.  This alone may act as a 
barrier to accessing jusƟce and introduce further hurdles and difficulƟes for potenƟal claimants.  
Given that it is said in the EqualiƟes Statement that ‘The Help with Fees (HwF) scheme is crucial in 
supporƟng the Lord Chancellor’s duty to protect the consƟtuƟonal right of access to jusƟce…’ the 
concerns raised in this response are of criƟcal significance. 

The reliance on the opƟon of the Lord Chancellor’s ExcepƟonal Power to remit fees as a safety net to 
ensure access to jusƟce would appear highly aspiraƟonal.  In addiƟon to being rarely used according 

 
20 This figure is based on the 2023/24 rate of £10.42.  This is due to increase to £11.44 in April 2024 making the 
issue all the more acute. 
21 Submission to UN CommiƩee on Economic, Social and Cultural Rights, para 11 a 
22 Submission to UN CommiƩee on Economic, Social and Cultural Rights, para 11 a 
23 UK Poverty 2024 - charts.xlsx (live.com) 
24 Gender pay gap means women work for free for two months of the year – TUC | TUC 
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to Supreme Court in R (on the applicaƟon of UNISON) v Lord Chancellor there is also the very 
important and real quesƟon of how many claimants (parƟcularly unrepresented individuals) would  

be aware of the existence of this power and be in a posiƟon to advocate for it.  As a result it is 
difficult to see how it can serve the purpose of helping ‘to ensure equality of opportunity is advance 
for those with protected characterisƟcs who cannot otherwise afford to pay fees.’25 It is notable, as is 
recognised in the consultaƟon itself, that under the previous fee regime, subsequently found to be 
unlawful by the Supreme Court, claimants were ‘more likely to have been a manager, director or 
senior official’.  It is unclear how the foreseeable inequality of access to the tribunal system linked to 
income, will be prevented under the proposed fees scheme.   

ProporƟonality 

As noted in the consultaƟon, ‘the cost of the fee should be proporƟonate to the remedy being 
sought, to avoid making the pursuit of a claim irraƟonal and fuƟle’.  According to the analysis there is 
evidence to indicate that ‘claimants whose claims have merit would generally expect any pay-out to 
more than cover their fees.’ 

There are two flaws inherent in this argument.  Firstly, the use of the language of ‘pay outs’ is 
pejoraƟve and diminishes the significance and indeed meaning of what such financial payments 
represent in the context of the employment tribunal system.  ‘Pay outs’, to use the language of the 
consultaƟon, are awards by the Tribunal of compensaƟon for a violaƟon of the claimant’s 
employment rights.  It is unclear how it can be jusƟfied that compensaƟon awarded in circumstances 
of a rights violaƟon ought to subsidise the financial cost of bringing such acƟon.   

Secondly, the claim that claimants whose claims have merit would receive compensaƟon is not 
correct in all cases.  Specifically, there are a number of claims which do not give rise to financial 
compensaƟon but are fundamental in the protecƟon of the rights of workers and indeed may be 
criƟcal in the establishing of other rights.  For example, the right to a statement of parƟculars of 
employment which sets out key rights such as hours of work, pay, holiday enƟtlement etc26, the right 
to an itemised pay statement27 or the right to Ɵme off to aƩend antenatal appointments28 which is a 
fundamental right in pregnancy with significant right to health implicaƟons as well as rights in the 
employment context. 

Simplicity 

The arguments put forward in relaƟon to simplicity are difficult to understand.  It is not clear how the 
proposals strike the balance sought between a contribuƟon to the running of the system by users 
and informed decision making.   As noted throughout this response the proposals disproporƟonately 
impact claimants - those seeking to enforce their employment rights – rather than employers who 
owe obligaƟons and as such the characterisaƟon of users of the system appears extremely one sided.     

The intenƟon to ‘recoup part of the running costs of the service without over-recovering’ is certainly 
met in the sense that there appears to be liƩle danger of over-recovery given that the fees are 
projected to meet a Ɵny fracƟon of the running costs of the tribunal service.  What is concerning 
about this is that the potenƟal impact on claim numbers, even on the UK Government’s own 

 
25 Equality Statement para 6.10 
26 Employment Rights Act 1996, s.1 
27 Employment Rights Act 1996, s. 8 
28 Employments Right Act 1996, s. 55 
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esƟmaƟon could be very significant – as much as 20% (albeit with very liƩle clarity on how this figure 
is reached).  This is deeply concerning from an access to jusƟce perspecƟve. It would appear 
reasonable to infer that the most logical explanaƟon for the esƟmated 20% drop in claims would be  

the applicaƟon of the fees regime – it is not the case that the claims are predicted to drop because 
there is suddenly 20% greater rights compliance.   

Furthermore, this ‘sacrifice’ of 20% of claims is to recover between 1.5 and 1.89% (or approximately 
1.64% over 10 years) of the costs of the service.  This raises the real concern and prospect of low-
income workers in parƟcular being priced out of jusƟce and excluded from the framework for 
enforcing their rights.  Protected rights should not be the preserve of the privileged who can afford 
to pay for jusƟce.  Employers should not be able to ignore basic rights protecƟons because they know 
that their low paid work force cannot afford to enforce them.  The United Kingdom Government 
must remain cognisant of its role in respecƟng, protecƟng and fulfilling these rights.  

It should also be noted that there are already pre-exisƟng barriers to jusƟce such as the under 
resourcing of the jusƟce system generally, a lack of labour inspectors and proacƟve rights 
enforcement and protecƟon, extensive delays in the employment tribunal service in the disposal of 
claims, the lack of legal aid provision as well as advice deserts in parts of the UK and low levels of ET 
award enforcement.   

 

QuesƟon 4: Do you consider that a higher level of fees could be charged in the ET and/or the EAT? 
Please give reasons for your answer. 

No, for the reasons set out in this response we do not consider that fees should be introduced in the 
ET or EAT at all.  This precludes fees at the level proposed or any other level. 

 

QuesƟon 5: Are there any other types of proceeding where similar consideraƟons apply, and 
where there may be a case for fee exempƟons?  Please give reasons for your answer. 

For the reasons set out in this response we do not consider that fees should be introduced in the ET 
or EAT at all.  Consequently, we suggest there should be full exempƟon from fees for all claims issued 
in the ET and appeals made to the EAT. 

We would be concerned by any aƩempt to introduce a cost or fee regime by stealth in the 
employment tribunal, parƟcularly in the absence of adequate access to jusƟce measures such as 
legal aid and robust enforcement of seƩlement agreements and tribunal awards.  It is vital that the 
state ensures access to jusƟce and seeks to avoid and remove barriers to jusƟce ensuring compliance 
with its internaƟonal human rights obligaƟons enshrined in ICESCR and InternaƟonal Labour 
OrganisaƟons (ILO) standards.   

 

QuesƟon 6: Are you able to share your feedback on the different factors that affect the decision to 
make an ET claim, and if so, to what extent?  For instance, these could be a tribunal fee, other 
associated costs, the probability of success, the likelihood of recovering a financial award, any 
other non-financial moƟvaƟons such as any prior experience of court or tribunal processes etc.  
Please give reasons for your answer. 



 

8 
 

The ability to make an ET claim and appeal a decision where there has been an error of law is an 
important accountability mechanism which transforms rights from the theoreƟcal to rights enjoyed 
in pracƟce.  However, this is dependent on a number of other factors in place and working to ensure 
access to jusƟce and realisaƟon of jusƟce.  These include rights knowledge, rights frameworks, rights 
resourcing, rights accountability and rights enjoyment29.   

Rights knowledge and educaƟon are core underpinning concepts in protecƟng rights. This knowledge 
and educaƟon should be about both the rights themselves and the structures and processes that 
relate to them. It is criƟcal that people know that rights exist in the first place. When something goes 
wrong, route(s) to remedy must exist as part of rights frameworks. Routes to remedy must be 
designed to be accessible and parƟcipaƟve, so that barriers are minimised.  Where expert knowledge 
is required, advice and advocacy must be available and accessible to all and in a Ɵmely way.  Rights 
must be substanƟvely and proacƟvely resourced so that the UK Government makes the best use of 
available resources to ensure enjoyment of economic, social and cultural rights of people living in the 
UK.   

As such, accessible complaints and monitoring mechanisms must be resourced so that people can 
seek redress and changes, provision of routes to remedy form an integral part of accountability 
mechanisms. Such accountability mechanisms need careful consideraƟon to make sure they work 
well in pracƟce so that routes to remedy are effecƟve.  The absence of or inadequate protecƟon or 
provision of any of these elements has an impact on the ability of people to make complaints and 
assert their rights.  The introducƟon of fees to access jusƟce which serve as a barrier and result in a 
decrease in claims being made is not consistent with the principle of appropriately resourced and 
accessible complaints mechanisms and accountability. 

As previously noted, there are already pre-exisƟng barriers to jusƟce in the employment context such 
as the under resourcing of the jusƟce system generally, a lack of labour inspectors and proacƟve 
rights enforcement and protecƟon, extensive delays in the employment tribunal service in the 
disposal of claims, the lack of legal aid provision as well as advice deserts in parts of the UK and low 
levels of ET award enforcement.  The (re) introducƟon of Tribunal fees adds a further potenƟal 
barrier to accessing jusƟce. 

 

QuesƟon 7: Do you agree that we have correctly idenƟfied the range and extent of the equaliƟes 
impacts for the proposed fee introducƟons set out in this consultaƟon?  Please give reasons and 
supply evidence of further equaliƟes impacts as appropriate. 

No, even on the UK Government’s assessment it appears clear that the proposal is likely to have 
disproporƟonate effect on many protected groups.  AddiƟonally, the equality statement assessment 
is based on data on protected characterisƟcs of ET claimants from 2013 – before the Covid-19 
pandemic, Brexit, welfare and immigraƟon law reforms, the current cost of living crisis and the most 
recent census.  As one example – the percentage of working age people who are disabled has risen 
from 17 to 23% since 2013.30  Consequently, it is not unreasonable to infer that the discriminatory 
impacts are likely to be even more significant for some protected groups. The reliance on old and out 
of date data is not acceptable and the Equality Statement is significantly deficient as a result.   

 
29 This is drawn from Just Fair’s work on 5 Principles for Economic, Social and Cultural Rights JusƟce.  
30 Costly differences • ResoluƟon FoundaƟon 
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There has been a failure to adequately consider the impact on workers in precarious work condiƟons 
(such as those on zero hours contracts), migrant workers (who in the ‘hosƟle environment’ era face 
greater precarity and risk of exploitaƟon), pregnant workers and new parents.  There appears liƩle 
consideraƟon of the impact on young people who may experience addiƟonal barriers in relaƟon to 
increase work precarity, lack of rights knowledge and confidence asserƟng their rights and barriers 
to qualifying for relief from fees31.   
 
As noted above, the repeated descripƟon of the fee as a ‘modest fee’ demonstrates a failure to 
consider the real impacts of poverty and the cost-of-living crisis experienced by many low paid 
workers and is also shown to have a disproporƟonate impact on people of colour, women and 
disabled people for example32.  We reiterate that the United Kingdom is obliged to respect and 
protect the right to an adequate standard of living.33  The requirement to pay fees affordable only by 
sacrificing or limiƟng expenditure would jeopardise this.  It is further problemaƟc that this ‘real 
world’ assessment of affordability as formulated by the Supreme Court in R (on the applicaƟon of 
UNISON) v Lord Chancellor 34 does not appear to have formed part of the impact assessment which 
focuses on the potenƟal affordability in a far more abstract way.   
 
Furthermore, the recogniƟon in the EqualiƟes Statement that ‘data on ET users is limited which 
impacts our ability to confidently assess affordability of ET and EAT fees, at any level’35 indicates that 
despite asserƟons to the contrary, in reality, the government has no idea if the fees proposed are 
modest or affordable.  We would argue based on the informaƟon highlighted throughout this 
response that they are neither and there is a significant risk of a failure by the United Kingdom 
Government to comply with its obligaƟons to uphold rights enshrined in ICESCR and ILO standards. 
 

Conclusion 

For all the reasons highlighted above, Just Fair is concerned that the proposal to (re)introduce fees in 
the ET and EAT amounts to a barrier to accessing jusƟce which will leave people at risk of increased 
exploitaƟon and employment rights violaƟons with negaƟve consequenƟal effects for their 
enjoyment of other rights including, but not limited to, those set out in ICESCR and ILO standards.   

We take this opportunity to remind the United Kingdom Government of its role and obligaƟons as a 
duty bearer in relaƟon to employment rights.  The submission to the Pre-Sessional Working Group of 
the UN CommiƩee on Economic, Social and Cultural Rights draŌed on behalf of civil society by Just 
Fair highlights that there are significant exisƟng concerns regarding compliance with these duƟes36.   

The introducƟon of fees which serve as a barrier to jusƟce and enforcement of employment rights 
will exacerbate these concerns and potenƟal rights non-compliance.  Consequently, we urge the UK 
Government to reconsider the proposal and encourage abandonment of the plan to introduce the 
proposed fees in order that the Employment Tribunals and Employment Appeal Tribunals are 
‘accessible for all’37. 

 
31 Young people's experiences of precarious and flexible work – Evidence Review - gov.scot (www.gov.scot) 
32 Submission to UN CommiƩee on Economic, Social and Cultural Rights 
33 ICESCR, ArƟcle 11 
34 [2017] UKSC 51, para. 93 
35 EqualiƟes Statement, page 5.1 
36 Submission to UN CommiƩee on Economic, Social and Cultural Rights 
37 Impact Assessment, page 1 
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Further informaƟon and contact 

Just Fair: www.jusƞair.org.uk  
Charity number: 1141484; Company number: 07394478 
 
Kate Ewing, Researcher 
kate.ewing@jusƞair.org.uk 


