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On Thursday 15 June 2023 the Scottish Government published its consultation on the new Human
Rights (Scotland) Bill. The consultation closed on 5 October 2023.

The content of the Bill
The consultation laid out that the Bill will seek to:

e Incorporate into Scots law, within the limits of devolved competence:
o The International Covenant on Economic, Social and Cultural Rights (ICESCR);
o The Convention on the Elimination of All Forms of Discrimination Against Women
(CEDAW);
o The Convention on the Rights of Persons with Disabilities (CRPD);
The International Convention on the Elimination of all Forms of Racial Discrimination
(ICERD).
e Recognise and include the right to a healthy environment.
e Ensure the rights are incorporated in a way which guarantees they can be enjoyed and
accessed by everyone without discrimination.
e Provide a clear set of duties for public bodies (including, so far as possible, private actors)
carrying out devolved public functions in Scotland in relation to the rights of the Bill.
e Create and promote a multi-institutional approach.
e Ensure there are routes to remedy available.

Just Fair’s work
Just Fair has been investing time in responding to the consultation and encouraging others to do so
too for two key reasons (see more in our blog):

e  Firstly, and most importantly, if done well, the Bill could have hugely positive impacts for
people across Scotland.

o The Bill also provides the rest of the UK with a roadmap on how to incorporate our
economic, social and cultural rights (ESCR) into our domestic legislation in the UK, and the
benefits of this approach.

In our approach to responding to the consultation, we had detailed conversations with organisations
across Scotland that work in the human rights, environmental rights and women'’s rights sectors. We
are keen to ensure that our intervention is as useful as possible to people and groups in Scotland.

Overview of our submission
Below is a brief overview on the main positions we have taken in our submission.

1. ‘Human dignity’ — questions 1-2
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e When interpreting rights, courts should be required to consider human dignity (with
safeguard to ensure that ‘human dignity’ does not mean that unless you are destitute your
human rights are being met).

e Human dignity is an appropriate threshold for defining content of minimum core obligations
(provided previous safeguard met).

2. Model of incorporation - questions 4, 19, 20, 21, 24

e We broadly agree with the model of incorporation suggested by the Scottish Government
which seeks to reproduce four UN treaties (CERD, ICESCR, CEDAW and CRPD) in the Bill with
the removal of any text that relates to areas that are reserved to the UK Parliament.

e In terms of getting the correct balance between ensuring the Bill remains within the terms of
the devolution settlement, but also takes a maximalist approach, we have asked the Scottish
Government to undertake a specific piece of work after the current consultation. This should
focus on how rights that have been carved out from ICESCR (rights like work and just and
favourable conditions of work) can be realised in more limited and specific ways in the Bill
within the current devolved settlement.

o We urged the Scottish Government to draft the Bill in a way that is cognisant of potential
future changes to the devolution settlement and keeps the door open to improvements to
the project of human rights incorporation.

e  We proposed there should first be a procedural duty on public bodies (and as far as possible
private actors) in relation to ICESCR, the right to a healthy environment, and the substantive
rights in UNCRPD. After this date a duty to comply should come into force and this should
not replace a duty to have due regard but should be in addition to it.?

3. Special protections treaties — question 5
o We believe there should be a duty to comply and a duty to have due regard to substantive
rights within UNCRPD (we outlined these in our submission), including Article 19 (the right to
live independently and be included in the community and Article 26 Habilitation and
Rehabilitation).

4. Right to a healthy environment - questions 6, 7, 8, 9, 10, 11, 25
e We endorsed the use of the Aarhus definition of the environment and recommended that
the Aarhus Convention’s Preamble, and Article 1 and 2 should be reflected in the Bill.

o We expressed concern about the exclusion of adequate sanitation under safe & sufficient
water.

o We recommended considering whether the aspects of the right to food set out in General
Comment 12 of the Committee on Economic, Social and Cultural Rights (CESCR) could be laid

! This effectively allows a transitioning in of obligations on rights bearers to give time for culture change, training
etc. We recommend 6 months after the commencement of the Bill, the initial stage of having a a duty to have due
regard should apply. This means that they would need to consider economic, social and cultural rights (ESCR) as
enshrined in the Bill in their decision making. After a specified, time limited period (we suggest 2 years) there
would also be the requirement to comply applied to public bodies (and private actors as applicable). This would
sit alongside the due regard duty. It means that duty bearers would have to both take ESCR into account in
decision making and also ensure that ESCR are met and comply with their obligations. One duty strengthens the
other by setting out a proactive and reactive element to the duty mechanisms. For rights holders this would mean
they could potentially challenge a duty bearer for both not taking into account ESCR in decision making and also
for failing to guarantee their ESCR where there was a failure to comply with ESCR obligations.
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out and protected as part of the right to an adequate standard of living in the Bill, while the
right to healthy and sustainably produced food as a constituent part of broader
environmental health is given protection under the right to a healthy environment. We
proposed a similar approach to the right to water.

Such an approach would better undertake a maximalist approach, trying not simply to fit
topics into neat boxes for convenience but better recognise the full scope of the topic.

5. The Human Rights Act — question 12

While we believe that it should be eminently feasible to include a restatement or
acknowledgement of the Human Rights Act commitments within a preamble to the Bill, we
understand that if the UK Government did take up a legal challenge on the basis that this
was outwith the Scottish Government’s powers, then it could necessitate the Scottish
Government arguing expressly that there was no modification and no expectation that the
Human Rights Act should be interpreted or impacted by the Bill. For this reason, we offered
no protest to the proposal of the consultation not to restate the Human Rights Act in this Bill.

6. Equality provision — questions 14, 15, 16, 17, 18

We agree that there should be an equality provision to ensure everyone is able to access
rights in the Bill.

We agree with the use of the term ‘other status’ urge the Scottish Government to specifically
name some additional groups who currently face particular barriers to the realisation of their
rights, to ensure duty bearers take specific note of the measures that must be put in place to
better realise their rights. We suggest at least including LBGT+, older people and ‘other
status’.

We encourage the Scottish Government, if possible, in the future to ensure a freestanding
right to non-discrimination and a mechanism to ensure that people can seek remedy for the
discrimination they may face based on multiple characteristics.

7. Reporting duties — questions 22, 23, 26, 40, 41, 44

We agreed that there should be a requirement for public bodies to report on what actions
they are planning to take and what actions they have taken to meet duties set out in the Bill
and that these requirements should largely mirror those set out in the UNCRC (Scotland) Bill.
Such a process would act as a form of internal scrutiny mechanism and should result in fewer
violations of rights and so less need for people and groups to take legal action to have their
rights realised.

We agreed that it makes sense for these reporting requirements to complement and
strengthen other public body reporting requirements.

We agreed with the proposed duty to publish a Human Rights Scheme.

We broadly agreed with the Scottish Government proposal to require all Public Bills
(Government, Member and Committee Bills) to be accompanied by a statement of
compatibility with rights in the Bill and engage with Scottish Parliament around other
enhancements to legislative scrutiny related to human rights.

We urged the Scottish Government to give consideration to a Scottish Parliament reporting
duty, mirroring the approach taken in the UNCRC (Scotland) Bill.

Access to justice — questions 27, 28, 29 30, 31, 32, 42,43
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Remedies must be accessible, affordable, timely and effective. We were disappointed by the
narrow scope of the questions in this section and encouraged the Scottish Government to go
back to this area for further consideration. The Bill should include access for all to
independent advocacy, and access to these services should be included in the Human Rights
Scheme.

We believe in the need for a central point of contact that people can be signposted to when
they need to access justice to ensure on a very practical level that people know who to go to
when they need help.

We agreed with the consultation document that front-line complaints handling by public
bodies needs to be changed to take into account rights and duties in this Bill.

We emphasised that if, as the Bill proposes, the Scottish Public Services Ombudsman (SPSO)
is to be made the main non-court route for access to justice for a violation of rights under
the Bill then certain changes must be made.

We urged the Scottish Government to consider carefully what resources and support bodies
would need to ensure they have proper capacity to undertake these new activities
effectively.

We think that as a minimum, in addition to their current powers, the Scottish Human Rights
Commission (SHRC) should have a broader power to hold investigations and the power to
raise proceedings in its own name.

Learning from the experience of the Human Rights Act, it has been noted that a key reason
for ongoing public debate about its future was that it was never properly ‘bedded down’ in
the public consciousness and they never felt ownership. Taking ownership of rights is a key
part of ensuring legislation to protect them is successful.

Judicial access to justice — questions 33, 34

We agreed with the Scottish Government’s proposed approach that organisations with
‘sufficient interest’ should be able to bring cases, though further consideration should be
given to defining ‘sufficient interest’ so that this is clear for courts and for NGOs who are
considering taking a case.

We agreed with both the Taskforce and the SHRC that the Scottish Government should adopt
an international legal definition of reasonableness rather than the Wednesbury test. We
suggested consideration of the criteria set out by CESCR.?

10. Remedies - questions 35, 36, 37

We did not agree that existing judicial remedies are sufficient in delivering effective remedy
for rights holders. In addition to incorporating UN principles for remedy into domestic law,
we also consider that greater focus and attention needs to be paid to ensuring structural and
hybrid remedies are available.

The UNCRC (Scotland) Bill requires that all new Scottish Parliament law must comply with the
UNCRC. If it does not, courts can 'strike down' legislation in any proceedings in which they
determine a provision of relevant legislation is not compatible with the UNCRC requirements
and issue a 'declarator of incompatibility' on provisions of future legislation they determine
not compatible with the UNCRC requirements. These parts of the UNCRC Incorporation Bill

2 CESCR Statement, ‘An Evaluation of the obligation to take steps to the “Maximum Available Resources” under
an optional protocol to the Covenant’, 2007, para 8. Available here:
https://www2.ohchr.org/english/bodies/cescr/docs/e ¢ 12 2007 1.pdf
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will be part of the reconsideration process in Parliament due to the Supreme Court ruling.
However, based on what is possible within the limits of the current devolution settlement,

we encouraged the Scottish Government to consider a similar approach to the Human Rights
Bill.
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