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Just Fair is a UK based charity with specific expertise in economic, social, and cultural rights. The aim
of Just Fair is to increase awareness and understanding of these rights and to encourage the
government and public authorities to respect, protect, and fulfil these rights. In response to the
Committee’s call for evidence we would like to submit answers to the following questions:

2.) Are there any future developments in the EU or the UK that you would identify as having a
significant impact on the UK-EU relationship?

Following it’s exit from the European Union, the United Kingdom’s Government has chosen a
trajectory of divergence in terms of rights and equalities. This worrying trend will likely have
significant implications on the future UK-EU relationship. A harmonious future UK-EU relationship
depends upon trust, shared values, and dedication to human rights and equality.

Negative impact on rights and equalities

The UK Government’s chosen trajectory following its exit from the European Union is already having
a negative impact on the rights and equalities standards we enjoy in the UK. The protection of the
Charter of Fundamental Rights (the Charter) has been lost as it was not carried over into the UK’s
retained EU law (REUL). This loss is significant, because the Charter much more explicitly protects
economic, social, and cultural rights than the European Convention on Human Rights (ECHR).

Lack of democratic oversight

The UK’s exit from the EU means that rights and equalities protections can now more easily be
undermined. As academics Murray, O’Donoghue, and Warwick note, the UK Government can now
alter any Retained EU Law (including rights and equalities protections) by the standard process of
domestic law making.

The UK Government has also currently proposed that the democratic process for altering retained
EU law is changed. In January 2022 the UK Government’s ‘Benefits of Brexit’ paper proposed that
new powers be created to amend REUL law by way of domestic secondary legislation. Such a move
would put the power to amend REUL in the hands of UK Government ministers, without the
oversight of the UK Parliament.

On 22 September 2022 the Retained EU Law (Revocation and Reform) Bill was introduced to the UK
Parliament, in its current format, the Bill would allow ministers to make such sweeping changes. The

Bill seeks to expire all retained EU law contained in domestic secondary legislation and retained
direct EU legislation on 31 December 2023, unless otherwise preserved. The haste with which the UK
Government could unpick various human rights and equality standards is another reason for alarm.

The laws of the EU have done much to realise international human rights in practice in the UK — such
as the right to work (Articles 6 and 7 of the International Covenant on Economic, Social and Cultural
Rights - ICESCR). Employment law directives at an EU level provide for issues important to achieving
just and favourable conditions of work including:

e health and safety in the workplace Directive 89/391/EEC and Directive 92/85/EEC)
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e rights of employees when ownership of a company is transferred (Directive 2001/23/EC)
e awide range of anti-discrimination measures (including Directive 2000/43/EC, Directive
2000/78/EC and Directive 2006/54/EC)

Given the ways in which REUL protects international rights standards, the proposal to exclude the
necessity of a minister consulting with the UK Parliament before changes are made to standards
which underpin how rights are realised in the UK, and the speed at which such changes could be
made is seriously concerning. In its current format, the Retained EU Law (Revocation and Reform)
Bill could very easily further undermine our rights protections post-Brexit.

Future trajectory

It is already apparent that human rights is an area of divergence between the UK and EU although
the exact extent of the divergence is not yet clear. There are some areas where we already see a
difference in approach such as the UK Government’s Landmark Health and Care Bill amendment to
the Health and Care Bill, aimed at “eradicate[ing] the use of goods and services in the NHS that are
tainted by slavery and human trafficking.”

In contrast, the EU takes a broader approach to tackling modern slavery and trafficking in supply
chains. The EU’s approach fits with a wider drive to advance human rights and sustainable
development in its external trading policy and the UK is seriously lacking on this — particularly around
human rights.

The Human Rights Act and the European Convention on Human Rights

The Human Rights Act (HRA) gave further effect to many of the rights from the ECHR in domestic
legislation across the UK and allows access to UK courts for violations of Convention rights. We
strongly believe that there is no case for a weakening of the HRA, which would negatively impact our
future relationship with the EU.

In the absence of domestically justiciable protection for economic, social, and cultural rights in the
UK, the HRA, in limited but important ways, has acted to protect these rights, notably in relation to
issues such as social security,! a right protected in international human rights law by Article 9 of the
International Covenant on Economic, Social and Cultural Rights (ICESCR).

While the UK Government has for now shelved a Bill (known as the ‘Bill of Rights Bill’) that would
have scrapped the Human Rights Act and undermined many protections we enjoy in the UK, we are
deeply concerned that this is not the end of a campaign to remove or weaken the HRA.

During the UK Conservative Party leadership race in 2022, Rishi Sunak was a vocal supporter of the
Bill of Rights Bill and stated that “all options are on the table” in response to a question on the

withdrawal of the UK from the ECHR. The idea of withdrawing from the ECHR and the proposed Bill
of Rights Bill both go far beyond the 2019 Conservative Party manifesto commitment which states:

“We will update the Human Rights Act and administrative law to ensure that there is a proper
balance between the rights of individuals, our vital national security and effective government.”

Human rights, the Withdrawal Act and the Trade and Co-operation Agreement

1 see for example ‘In the matter of an application by Siobhan McLaughlin for Judicial Review (Northern Ireland) [2018] UKSC 48’ where the
Supreme Court by a majority of 4 to 1 that the Widowed Parent’s Allowance was incompatible with article 14 of the ECHR read with article
8, insofar as it precluded any entitlement by a surviving unmarried partner of the deceased.
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Following the UK departure from the EU, the relationship between the UK and EU is currently
governed by the Withdrawal Agreement (WA), agreed on 17 October 2019, and the Trade and
Cooperation Agreement (TCA), agreed on 24 December 2020.

The TCA commits the UK in parts to the domestic enforcement of the rights in the ECHR and human
rights more broadly. The starting point for human rights conditionality of the TCA as a whole is the
‘common provisions’ of the TCA. This begins with a dedicated Article on human rights (Article 763):

The Parties shall continue to uphold the shared values and principles of democracy, the rule of law,
and respect for human rights, which underpin their domestic and international policies. In that
regard, the Parties reaffirm their respect for the Universal Declaration of Human Rights and the
international human rights treaties to which they are parties.

Professor Steve Peers, University of Essex, highlights that the general rules on human rights
conditionality of the whole TCA allow it to be terminated or suspended (perhaps in part) on human
rights grounds (but this is not automatic and is subject to a fairly high threshold).

Nevertheless the UK’s current divergence on human rights including attacks to the HRA and a
potential withdrawal from the ECHR could pose a significant threat to the future relationship
between the UK and the EU.

4.) What role should the UK play in the Council of Europe now that it has left the EU?

The Council of Europe (CoE) is an international organisation founded in 1949 following World War
to uphold human rights, democracy and the rule of law in Europe, but is distinct from the EU. The
CoE advocates freedom of expression and of the media, freedom of assembly, equality, and the
protection of minorities as well as promoting human rights through international conventions.

The UK was a founding member of the Council of Europe and an early signatory of the European
Convention on Human Rights in 1950. It was also British lawyers who pioneered litigation before the
ECHR in Strasbourg, from the 1970s onwards.

However this record is diminished by the negative discourse surrounding the UK’s relationship with
Strasbourg. Discussion of rupture with the Council of Europe emboldens states such as Russia to
flout their human rights obligations; for example, the UK’s protracted refusal to implement prisoner
voting judgments was cited in the Duma as a basis for Russia to do the same.

Following the UK’s departure from the EU, the UK should reassess its approach and rhetoric about
the Council of Europe and attempt to reclaim the moral and political leadership that it once showed.
Regardless of the direction the UK-EU relationship takes in the future, it is imperative the UK
remains in both the Council of Europe and a signatory to the European Convention on Human Rights.

While the human rights structures of the EU and the ECHR remain distinct, the ECHR is of growing
importance to the EU. The Lisbon Treaty of 2009 included a legal commitment that the EU would
accede to the ECHR and this process is ongoing. A firm commitment to human rights is clearly

increasingly important to the EU and therefore an important basis on which to build future
relationships.
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