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Glossary
ASN

Additional Support Needs

BME

Black and minority ethnic

CESCR

Committee on Economic, Social and Cultural Rights

CRC

Convention on the Rights of the Child

CRPD

Convention on the Rights of Persons with Disabilities

CYP

Children or young people

DNAC

Do Not Attempt Cardiopulmonary Resuscitation

ECHR

European Convention of Human Rights

EHCP

Education, Health and Care Plan

EHRC

Equality and Human Rights Commission

EOTAS

Education Otherwise than at School

EU

European Union

GEO

Government Equalities Office

GRT

Gypsy, Roma and Traveller

HBT

homophobic, biphobic and transphobic

HCEC

House of Commons Education Committee

HRA

Human Rights Act

HRC

Human Rights Consortium

IBSS

International Bibliography of the Social Sciences

ICESCR

International Covenant on Economic, Social and Cultural Rights

IFS

Institute for Fiscal Studies

LGBT

lesbian, gay, bisexual and transgender

LGBTI

lesbian, gay, bisexual, transgender and intersex

NGO

non-governmental organisation

NIESR

National Institute of Economic and Social Research

PPE

Personal Protective Equipment

SEN

special educational needs

SEND

special educational needs and disabilities

The Committee

Committee on Economic, Social and Cultural Rights

The Covenant

International Covenant on Economic, Social and Cultural Rights

TUC

Trades Union Congress

TFEU

Treaty on the Functioning of the European Union

WTO

World Trade Organisation
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Executive Summary
Methodology
This brief will primarily be used by Just Fair and other NGOs across the UK to inform their
approach to the seventh periodic review of the UK by the CESCR. The first part analyses the
concerns repeatedly raised in the UK’s six Concluding Observations from 1980 to 2016
on its implementation of ICESCR’s substantive rights.
Secondly, based on a systematic keyword search of three different databases – Ebsco
Discovery, UK Westlaw and International Bibliography of the Social Sciences (IBSS) –
potentially relevant concerns since 2016 are identified and analysed for each of the
substantive rights with a view to the UK’s seventh periodic review. In each of these sections,
particular attention is given to funding, Brexit, the COVID-19 pandemic, and nondiscrimination, when relevant.

Progressive Realisation
Relating to ICESCR’s Article 2 (1), progressive realisation refers to the States’ obligation to
progressively implement the ICESCR’s rights by using the maximum available resources.1
The following reoccurring concerns have been identified as trending in the UK’s past six
ICESCR Concluding Observations since 1980:
•

The justiciability of economic, social, and cultural rights

•

The ratification of human rights instruments and reservations

•

The UK Bill of Rights

•

The Northern Ireland Bill of Rights

•

The Covenant’s implementation in the devolved nations and overseas territories

•

The establishment of (national) human rights commissions and (national) human rights
plans of action

1

•

The national plan of action for business and human rights

•

Concerns over taxation

•

Data on indicators on economic, social, and cultural rights

ICESCR, (adopted 16 December 1966, entered into force 23 March 1076) UNTS 993 3, art 2 (1).
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•

The public awareness of economic, social, and cultural rights

•

Austerity measures and progressive realisation

•

Legal aid restrictions

The Right to Non-Discrimination
Article 2(2) of the ICESCR outlines the obligation of States to guarantee that rights are
exercised without discrimination as to “race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status”. Whilst matters related to nondiscrimination are incorporated within each of the substantive rights discussed, the Committee
also raised four standalone issues:
•

General discrimination and progressive realisation of ICESCR rights

•

General discrimination based on race, including nationality

•

Discrimination against disabled people

•

Discrimination based on gender / sex

The Right to Work
There are three main components of work-related rights enshrined in ICESCR. Article 6
incorporates the positive obligation on States to safeguard the right to work, with the core
obligation to ensure non-discrimination and equal protection of employment. Article 7
outlines the right to just and favourable conditions of work, while Article 8 addresses
collective rights to form and join trade unions as well as associated rights.
Between 1980 and 2016, the Committee raised 13 areas of concern, detailed below.
Article 6
•

High rate of unemployment: raised as a concern in 2009, though positive
developments were noted in 2016 (as well as previously in 1997 and 2002).

•

Unequal employment of marginalised and disadvantaged groups: the most
pervasive issue, raised every year since the Committee began monitoring the
implementation of ICESCR in the UK.
6

•

Restrictions on asylum seekers accessing employment: raised for the first time in
2009 and reiterated in 2016.

Article 7
•

High incidence of precarious employment and low-paid jobs: quality of work was
raised for the first time in 2016, indicating that an increase in overall employment may
be masking deeper issues undermining favourable work conditions.

•

Health and safety in the workplace: raised once in 1985.

•

Working conditions of migrant workers: raised for the first time in 2009 and
reiterated in 2016.

•

National minimum wage insufficient for a decent standard of living: raised for the
first time in 2002 and reiterated in 2016.

•

Minimum wage disparities for young people: raised for the first time in 2002,
reiterated in 2009 and 2016.

•

Inequality between men and women: discussed by the Committee every year except
2002. Whilst de facto discrimination in accessing work was the main issue raised
between 1985 and 1997, the type of work accessed as well as issues within the
workplace have been subsequently raised.

Article 8
•

Right to undertake industrial action limited by procedural requirements: raised as
a concern in 2016, the first time the issue has been reiterated since 1985.

•

Right to strike without losing employment: raised as a concern in 1985, 1997 and
2002.

•

Right of employers to grant incentives to employees who don’t join unions: raised
in 1997.

The review of academic and policy-related literature since 2016 indicates that most issues
highlighted in previous Concluding Observations remain unaddressed. Further, nondiscrimination remains a major cross-cutting challenge, with analysis of unemployment
rates showing a trend of improving overall unemployment without decreasing ethnicity and
youth employment gaps (though there have been some positive decreases in the gender and
disability gaps). Similarly, positive measures to ensure “decent work” appear limited, with
7

commentators arguing that wider social policies are playing an increasing role in contributing
to poor-quality work.
Between 2016 and 2021, the literature indicates that COVID-19 has exacerbated pre-existing
inequities, with sector shutdowns and unemployment risks most affecting young people,
certain ethnic minority groups, disabled people, female workers, as well as the lowest paid and
those in precarious work. Some commentators have also identified risks for the future
progressive realisation of the right to work due to Brexit. However, there have been no
immediate drastic changes to legislation, and the impacts remain to be seen.
Finally, civil society and academics continue to highlight the lack of action on the right to
work of asylum seekers and remedying work-related disadvantages faced by migrant
workers, as well as issues related to the right to work of those without regular immigration
status, and discrimination, bullying and harassment in the workplace.

The Right to Social Security and Protection
The right to social security protected by Article 9 of ICESCR attempts to ensure an adequate
standard of living for all through benefits provided by the state. The CESCR has raised several
concerns relating to the provision of social security throughout the six reporting cycles:
•

Retrogressive measures were taken as a consequence of the welfare reform and benefit
cuts from 2010.

•

The disproportionate effect welfare reform has had on disadvantaged and marginalised
groups of society.

•

The shortcoming in providing pensions and the insufficiency of the benefit to cover
basic needs.

Relevant scholarship and civil society reports have pointed towards the effects of the
extensive cuts in social security funding, and the welfare reform have had on levels of
poverty and the ability of many to afford basic needs such as housing and food. Austerity
measures taken in the past ten years are seen as one of the main drivers in the growth in poverty
rates.

8

The current welfare system presents severe shortcomings in terms of the amount offered in
benefits that do not allow households to maintain an adequate standard of living. The
conditionality measures that have been imposed on claimants have also been a major point of
criticism towards the UK’s welfare system. This is because it imposes a disproportionate burden
upon claimants that often leads to the inability of these to access benefits when needed.
Discrimination against disabled people and migrants without permanent residency has
received harsh criticism for being responsible for the loss of benefits for many households.
Moreover, the COVID-19 pandemic has exposed the faults of the UK’s welfare system, making
it clear that decades of austerity measures have left the government unable to respond
appropriately to a crisis like this one. Thus, citizens in the UK have struggled to sustain an
adequate standard of living throughout the pandemic due to the insufficient amount of
benefits awarded.
Article 10 covers protection and assistance to the family, encompassing a broad range of
obligations, including ensuring special protection for mothers and children as well as
eliminating gender-based violence. The Committee has raised six main issues related to
Article 10:
•

Gender-based violence: emphasised in all Concluding Observations since 1997

•

Corporal punishment of children in the home

•

The condition of children in care

•

Parental leave conditions and benefits

•

Provision of childcare services

•

Ability of foreign partners to join British spouses

Academic literature has highlighted the impact of the COVID-19 pandemic on some of these
issues, including a reported increase in gender-based violence and divergence in sharing
responsibility for childcare and housework. Further, criticisms have been raised that shared
parental leave policies do not go far enough in encouraging equal sharing of duties and that
outside of Scotland, there is still no commitment to provide 30 hours per week of childcare
for all 3–4-year-olds.

9

The Right to an Adequate Standard of Living
The right to an adequate standard of living encompasses food, clothing and housing and
generally refers to the enjoyment of decent living conditions. The Committee has raised several
issues relating to the UK’s protection of this right, specifically in relation to poverty, housing
and food. From the 1980 to the 2016 reporting cycle, the CESCR has raised seven different
issues:
•

General levels of poverty across the UK are increasingly worrisome

•

Especially high levels of poverty are concentrated in Northern Ireland

•

A general lack of improvement in securing basic availability, affordability, and
accessibility in housing across the UK

•

Discrimination in the provision of housing to disadvantaged and marginalised groups,
disabled persons and Roma, Gypsies and Travellers being some of the groups suffering
the most

•

Rising numbers of evictions, especially targeted at marginalised communities

•

Increasingly worrisome levels of homelessness across the UK

•

Inability of the government to secure basic access to affordable food

Relevant scholarship has highlighted the devastating effect the 2010 social security reform had
on poverty levels across the country. The government has taken barely any measures to
alleviate this situation as poverty remained at 22% of the citizenry living at absolute low
income.2 Scholars also denounced how the right to housing has become a commodity, leading
the government to take finance-focused decisions and moving away from any social housing
provision. Off the back of this situation, affordability trends are rising, as homes are
overcrowded and present increasingly bad living conditions. Moreover, an ever-larger
sector of the popular is dependent on food bank charity to sustain their livelihood. In the face
of rising food prices due to Brexit and possible future increases due to climate change, the
government has not taken any relevant action to mitigate the situation, instead relying on the
non-profit sector to cover people’s nutritional needs.

2

‘Poverty Rate by Person Type Over Time, After Housing Costs (AHC)’ (2020) Joseph Rowntree Foundation
https://www.jrf.org.uk/data/poverty-rate-person-type-over-time-after-housing-costs-ahc accessed 16 November
2021.
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The hit of the pandemic has been seen as affecting severely sectors of society that were
already vulnerable, as is the case with low-paid workers, single households, and minority
groups. Meeting housing expenses seemed to be one of the major problems faced during the
pandemic and, as things evolve, NGOs expect a surge in evictions due to a lack of social funds
to cover these expenses.
Relevant scholarship also highlights the inability of the government to tackle discrimination
against lower income groups in accessing affordable housing and food and preventing
homelessness and evictions. Disabled people are also affected by the lack of accessible
housing that is neither covered by the government nor the private sector. Lastly, Gypsies and
Travellers have routinely suffered from discriminatory evictions and a lack of culturally
adequate housing that has not been properly tackled by the government.

The Right to Health
Article 12 of the ICESCR recognises the right to physical and mental health and its enjoyment
to the highest attainable standard. In particular, the ICESCR delineates the right to health of
children, the right to industrial and environmental hygiene, the State Parties’ responsibility to
prevent various kinds of disease, and the right to access healthcare services.
Over the review cycles since 1980, the following matters have been especially addressed by the
Committee:
•

Waiting times for surgeries

•

Abortion rights in Northern Ireland

•

Mental health concerns

•

Health Care of Older Persons

•

Migrants’ Health

Since 2016, Brexit, the effects of austerity-era measures, the COVID-19 pandemic have posed
new challenges to the realisation of the right to health in the UK, even as pre-existing inequities,
so far as disadvantaged groups such as migrants and asylum seekers, racial and ethnic
minorities, and queer communities are concerned, have deepened.
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The Right to Education
The ICESCR covers education matters in its Articles 13 and 14, which include the right to
education for everyone with the objective of a full development of individuals’
personalities and dignity and the promotion of tolerance among society.3 The Committee,
therefore, asserts that the right to education is a gateway right to the realisation of other human
rights.4
Over the UK’s six review cycles since 1980, the following concerns have been raised by the
CESCR:
•

Religious segregation of education in Northern Ireland

•

Disparities in educational attainment

•

Discrimination in access to education

•

Permanent exclusions from school

•

Tuition fees and student loans

Since 2016, the literature has mainly highlighted educational issues relating to nondiscrimination for children and young people:
•

with special educational needs and disabilities, mainly due to legislative reforms
regarding inclusive education in England and the UK’s devolved nations,

•

from ethnic or national minorities with regard to racism in English, Scottish and
Welsh higher education and Gypsy, Roma and Traveller children and young people’s
disproportionate subjection to educational discrimination,

•

and queer5 children and young people regarding their susceptibility to discrimination,
bullying and harassment in educational institutions.

3

ICESCR, (adopted 16 December 1966, entered into force 23 March 1076) UNTS 993 3, art 13-14.
CESCR, 'General Comment No 13: The Right to Education (Art 13)' (8 December 1999) UN Doc
E/C.12/1999/10, para 1.
5
The term queer is used as an umbrella term for any sexual orientation, gender identity, or sex characteristics that
does not neatly fit (hetero)normativity.
4
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Additionally, school exclusions, bullying and continued educational segregation in
Northern Ireland have been addressed repeatedly. Except for the latter, all the concerns have
also been linked to the COVID-19 pandemic, which has significantly contributed to the
disruption of education and the exacerbation of existing educational inequalities and nondiscrimination. Only limited information on the UK’s ambiguous funding context and Brexit in
relation to the UK’s education system has been found.

The Right to Culture
The right to participate in cultural life is enshrined in ICESCR Article 15 (1) (a), which inter
alia includes the right to the availability of language and the right to access linguistic and
cultural heritage.6 This provision is particularly relevant with regard to the Committee’s
Concluding Observations since 1997, in which it continuously raises its concern over the lack
of protection and preservation of the Irish language and heritage in Northern Ireland.

6

ICESCR, (adopted 16 December 1966, entered into force 23 March 1076) UNTS 993 3, art 15 (1) (a); CESCR,
'General Comment No 21: Right of Everyone to Take Part in Cultural Life (Art 15, Para 1(a), of the International
Covenant on Economic, Social and Cultural Rights)' (21 December 2009) UN Doc E/C.12/GC/21, para 13, 16 (a),
49 (d).
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1

Introduction

1.1

The International Covenant on Economic, Social and Cultural Rights (ICESCR, the

Covenant) was adopted by the United Nations General Assembly on 16 December 1966 and
came into force on 3 January 1976, when the United Kingdom ratified the treaty. The Covenant
is monitored by the UN Committee on Economic, Social and Cultural Rights (CESCR, the
Committee), a body of eighteen experts established under Resolution No. 1985/17 of the United
Nations Economic and Social Council, established, in turn, under Part IV of the Covenant. The
monitoring functions assigned to the body relate to the fundamental duty on the State Parties’
part to “achieving progressively the full realization of the rights recognized in the present
Covenant by all appropriate means, including particularly the adoption of legislative
measures”.7 All State Parties are obliged to send reports to the Committee regarding the state
of the implementation of the rights in their respective jurisdictions every five years, to which
the Committee responds with Concluding Observations, where it delineates areas of concerns
and makes recommendations. Six such Concluding Observations stand at the moment with
respect to the UK, the last of which were made in 2016. The UK is expected to submit its
seventh report to the Committee in 2022, a process in which civil society organisations such as
Just Fair participate through the publication of shadow reports, independently published
documents that seek to supplement and, more importantly, counter the UK government’s
official narrative, thereby giving a relatively unbiased, holistic picture of the socio-economic
rights landscape of the country. In the following pages, we evaluate the state of the realisation
of socio-economic rights in the UK, as enshrined in the ICESCR, to aid such an exercise.
1.2

Since 2016, the UK, and the world, have seen momentous changes. The long years of

austerity have come to an end, though its repercussions are likely to be felt for several years in
the future, if not decades; the United Kingdom has left the European Union, kicking off a series
of political, legal, and economic events with which the UK is still coming to terms; and the
COVID-19 pandemic has been an unprecedented event in the life of many, and as it enters its
third year in 2022, the ‘new normal’ continues to present new challenges every day. With the
government scrambling to address such challenges, it is imperative, now more than ever, that
its actions be monitored and analysed with hawk-like concentration and keenness, ensuring that

7

UN General Assembly, International Covenant on Economic, Social and Cultural Rights, 16 December 1966,

United Nations, Treaty Series, vol. 993, art 2(1).
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socio-economic entitlements are not sacrificed at the altar of political contingency and fiscal
thrift, as they frequently have, and regrettably, been in the past.
1.3

The future can only be suitably confronted with an adequate understanding of the past.

In the following paragraphs, we have endeavoured to undertake such an approach through, first,
examining the previous Concluding Observations, and secondly, by examining scholarship in
recent years that seeks to elaborate upon the events of the present. We hope that the readers
can, through our analysis, gain a contextual appreciation of the rights elaborated upon herein,
backward-looking in its attention to historical precedent and forward-looking in its anticipation
of the challenges of the future.
1.4

We have analysed the corpus of socio-economic rights enshrined in the ICESCR under

six broad headings: the right to work, right to social security, right to an adequate standard of
living, right to health, right to education, and cultural rights. However, we are mindful that all
these aforementioned rights do not exist in isolated silos but instead interact with each other.
Equally, we were conscious that the treaty encapsulates concepts, such as progressive
realisation and non-discrimination, that underlie and ensure the robust provision of all socioeconomic rights envisaged within it. To that end, we have addressed these concepts in separate
sections, as well as within our treatment of substantive rights. To the best of our capabilities,
we have also attempted to guide readers through the document with cross-references that attend
to the intersections of such rights.
1.5

We hope that the following pages are of interest not only to the professionals and the

practitioners but to all those who believe, as we do, that governments have an obligation to
ensure, as our title suggests, that its citizens thrive, not merely survive in society. This exercise
proceeds from our firm conviction that socio-economic rights and entitlements form the
bedrock of civilised society and need to be taken seriously by those responsible for not only
protecting them but also ensuring that they may be realised to their fullest. It is our humble
attempt to bring some accountability to bear on the UK for the provision of such rights, an
attempt in which we hope we have succeeded.
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2

Methodology

2.1

Against the backdrop of this brief’s goal, which is providing a basis for Just Fair’s

approach to the UK’s seventh periodic review by the CESCR, the remainder of the report is
structured along two core methodological approaches:
•

the analysis on the Committee’s Concluding Observations8 on the UK’s
implementation of the substantive rights in ICESCR from 1980 to 2016

•

and the literature review on (potentially) relevant concerns of the UK’s
implementation of ICESCR’s substantive rights since 2016.

2.2

The sections on the Concluding Observations between 1980 and 2016 are

summarised in a table (see Annex 1) that provides a systematic overview of the issues raised
by the Committee, structured along the Covenant’s substantive rights:

2.3

•

Progressive realisation – ICESCR Article 2 (1)

•

Non-discrimination – ICESCR Article 2 (2)

•

The right to work – ICESCR Articles 6, 7 and 8

•

The right to social security and protection – ICESCR Articles 9 and 10

•

The right to an adequate standard of living – ICESCR Article 11

•

The right to health – ICESCR Article 12

•

The right to education – ICESCR Articles 13 and 14

•

The right to participate in cultural life – ICESCR Article 15 (1) (a)
A more concise version of the table can be found at the beginning of each Concluding

Observations section. Reflecting the content of these tables, the sections on the Concluding
Observations systematically analyse the core issues that the CESCR has raised between 1980
and 2016 under each substantive right. This analysis includes observations on the
Committee’s change in tone, language, and prioritisation of issues over time, with the
primary objective of identifying general trends over the years. Additionally, the sections
intend to contextualise the concerns raised by the CESCR by referring to various nongovernmental organisations’ (NGOs) shadow reports and the issues addressed therein. Finally,
8

According to the UN Human Rights Office of the High Commissioner, Concluding Observations are positive
conclusions and areas of concern issued by the CESCR on a State’s implementation of ICESCR. Based on that the
Committee commonly makes recommendations on where the State has to take further action. – ‘Glossary of
Technical Terms’ (OHCHR) https://www.ohchr.org/en/hrbodies/pages/tbglossary.aspx accessed 14 January 2022.
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it is important to note it is commonly understood among civil society that once the
Committee makes a Concluding Observation, it stands until it is resolved.
2.4

The second part of each section encompasses a systematic literature review on

relevant developments relating to economic, social, and cultural rights in the UK since 2016.
For this purpose, three online databases – Ebsco Discovery, Westlaw UK and International
Bibliography of the Social Sciences (IBSS) – have been searched for pertinent keywords in
relation to work, social security and protection, adequate standard of living, health and
education (see information box Annex 2). A particular focus has been put on funding, Brexit,
the COVID-19 pandemic, and non-discrimination. The search has been narrowed down to
literature between 2016 and 2021, to the UK’s jurisdiction, and to only include (e)books,
academic journal articles and reports.
2.5

In the following sections, scholars or authors are referred to with gender-neutral

pronouns unless their gender is explicitly stated.
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3

Progressive Realisation

3.1

This section covers matters related to Article 2 (1) of ICESCR, which refers to States’

obligations to “take steps […] to the maximum of its available resources, with a view to
achieving progressively the full reali[s]ation of the rights recogni[s]ed in [ICESCR]” – this
provision is also referred to as progressive realisation which recognises the fact that the
realisation of all of ICESCR’s norms will only be achieved over a more extended period of
time.9 The Committee has emphasised the article’s exceptional importance in relation to the
entirety of ICESCR and has highlighted its relationship with all ICESCR provisions.10 It has
elaborated that although the full realisation of the respective rights may be achieved
progressively, the steps towards the objective have to be taken “within reasonably short time”
11

and should “move as expeditiously and effectively as possible” towards full realisation.12

3.2

Steps towards ICESCR’s full realisation may include:
•

legislation

•

judicial remedies

•

administrative, financial, educational, and social measures

and States are obliged to justify their choice in terms of their appropriateness.13
3.3

In General Comment No 10, the CESCR has also highlighted the role national human

rights institutions (can) play in promoting and protecting human rights and, therefore,
ultimately also in the progressive realisation of ICESCR’s rights.14 Additionally, the Committee
has imposed so-called minimum core obligations on States in its General Comment No 3: they
must ensure that the minimum essential standard of every right is met and have to prove that
they have used all available resources to meet these standards.15 Any retrogressive measures
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that have been introduced deliberately must be justified with regard to every ICESCR norm and
in view of the use of the maximum available resources.16
3.4

Furthermore, the CESCR has clarified that ICESCR norms have to be recognised in

domestic legal orders, and they have to “directly and immediately” operate therein.17 Although
this can be done by incorporating the rights in domestic law, the Committee has specified that
this is not a formal State obligation.18 Therefore, the CESCR has asked States to inform the
Committee on whether the ICESCR’s rights “can be invoked before, and directly enforced by,
the Courts, other tribunals or administrative authorities”.19
3.5

More recently, the CESCR has elaborated that States’ obligation to respect, protect and

fulfil rights also applies in the context of business activities under their (extraterritorial)
jurisdiction – speaking to States’ obligation to ensure businesses’ activities are in line with
ICESCR provisions20 and to States’ legal liability in terms of “the action or inaction of business
entities”21.22 It has specified that taking necessary steps, to the maximum of a State’s available
resources, may include the mobilisation of State resources, such as the enforcement of taxation
schemes23 and that to this end, States are expected to develop national action plans or strategies
on business and human rights.24
3.6

The Committee’s extensive elaborations on the progressive realisation of ICESCR and

the Covenant’s general implementation in both the UK and its devolved nations is reflected in
the number of times both issues have been raised in the UK’s Concluding Observations.
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3.1 Evolution until 2016: Analysis of Concluding Observations 1980-2016
Negative or insufficient developments
Positive developments
Concluding Observations: Cycle and Year
Rights

Issue

VI

V

IV

III

II

II

I

I

2016 2009 2002 1997 1994 1985 1981 1980

Justiciability of economic, social,
and cultural rights

-

-

Ratification of human rights
instruments and optional protocols,
and reservations to treaties

-

-

-

-

-

UK Bill of Rights concerns

-

-

-

-

-

-

-

-

-

-

Bill of rights in Northern Ireland
Devolved administrations /
territories implementation

-

-

(National) human rights
commissions
Article 2:

(National) human rights plans of

progressive

action

realisation and

National action plan on business

ICESCR’s

and human rights

implementation

Develop indicators on ECS rights,
human rights assessment, statistics

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

Public awareness of economic,
social, and cultural rights
Impact of tax policies

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

Austerity measures with a view to
ICESCR's progressive realisationimpact on disadvantaged /
marginalised (EHRT art 2, 11)
Legal aid- restricted access to
justice due to legal aid system
reforms and introduction of
employment tribunal fees

Table 1: Overview of issues related to progressive realisation raised by the Committee in each Concluding
Observation, since the first periodic review in 1981.
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3.7

In general, concerns over ICESCR’s progressive realisation and its implementation

have been voiced on a regular basis over the six review cycles. Two issues have been raised
five out of six times – the justiciability of economic, social, and cultural rights and the
Covenant’s implementation in the devolved nations and overseas territories – both relating
the Committee’s recommendation to States to recognise ICESCR provisions within domestic
legal orders. They will be considered as indicators of the UK’s actions to ensure a framework
that will lead to the progressive realisation of all economic, social, and cultural rights. Without
ensuring that these issues of a more general character are dealt with, it is unlikely that any
effective policies will be enacted for the protection of substantive rights under ICESCR.
Another critical concern that the Committee has referred to frequently which is related to the
first one, is the public’s awareness of economic, social, and cultural rights. Concerns over
the establishment of both (national) human rights commissions and (national) human rights
plans of action have been raised for the first time in the UK’s fourth review cycle in 2002 and
continue to be of concern until today. Other important issues raised by the Committee are
related to the implementation of certain pieces of legislation that might jeopardise the enjoy of
the socio-economic rights (the new Bill of Rights) or the lack of action in other areas of
legislative implementation, such as the delay in the implementation of the Northern Ireland
Bill of Rights and the national plan of action for business and human rights. Concerns over
taxation and austerity measures are also raised, with a special link to the 2008 financial crisis
as well as the restriction of legal aid for the protection of economic, social, and cultural rights.
Justiciability of Economic, Social and Cultural Rights
3.8

Relating to States’ progressive realisation obligation to make ICESCR norms directly

applicable in domestic courts,25 the CESCR has referred to the justiciability of the UK's
economic, social, and cultural rights n every cycle, except for the first reporting cycle. It is first
raised by France’s Committee member in the second review cycle when he asked about the
“role of the judicial system” in ICESCR’s implementation. In response, the UK only referred
to industrial tribunals, which had covered many employment-related matters.26 It is also the
first time the Committee expresses its concern over the insufficient consideration of legal

25

CESCR, 'General Comment No 9: The Domestic Application Legal Order' (3 December 1998) UN Doc
E/C.12/1998/24, para 2, 4, 8.
26
CESCR, 'Seasonal Working Group of Governmental Experts on the Implementation of the International
Covenant on Economic, Social and Cultural Rights' (6 May 1985) UN Doc E/1985/WG.1/SR.17, para 6.

21

professionals and judges of ICESCR within domestic law.27 In 1997, the CESCR points to
the State’s “disturbing” position that uses the argument that ICESCR provisions only constitute
“principles and programmatic objectives rather than legal obligations”28 to justify why the
provisions had not been given legislative effect.29 It, therefore, asks for the full implementation
of ICESCR rights via the introduction of ICESCR into the UK’s domestic legislation.30 The
exact same concern is reiterated in the UK’s fourth – the CESCR “deeply regrets” the fact that
the UK had still not incorporated ICESCR into its domestic legal order and had not expressed
any intention to do so “in the near future”31 and reiterates its concern over the UK’s position on
the weight of ICESCR’s provisions32- and fifth33 review cycle. It, therefore, “urges” the UK in
2009 to give full legal effect to ICESCR in its domestic law, to make its provisions justiciable,
and to make effective remedies available to everyone.34 In 1997 the Committee also
recommends that the UK considers including human rights assessments and impact statements
as an integral part of every prospective piece of legislation and policy.35 Consequently, it
“strongly” recommends re-examining ICESCR’s incorporation into domestic law. This is
underlined by the Committee’s referral to its General Comment 9 and its statement that
State parties are always obligated to comply with a ratified international instrument and
27
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therefore “give it full effect in the domestic legal order”.36 Additionally, by referring to its
1997 recommendation in paragraph 33, the Committee asks the UK to review and strengthen
the governmental administration’s institutional arrangements that are intended to provide for
the taking into account of ICESCR’s provisions.37 In its most recent Concluding Observations
on the UK, the Committee once more expresses its concern over the fact that UK courts cannot
directly apply ICESCR provisions. By referring to its General Comment 9 on the domestic
application of ICESCR, it again “urges” the UK to “fully incorporate the Covenant rights into
its domestic legal order”.38 Moreover, it points towards the UK’s responsibility to ensure
ICESCR’s implementation in all its jurisdictions, including the British Overseas Territories and
Crown Dependencies.39
3.9

To summarise, although the Committee had raised the domestic implementation

concern already in the UK’s second reporting cycle in 1985, it has not been resolved to date.
On the contrary, the Equality and Human Rights Commission’s (EHRC) human rights tracker
indicates a regression in the UK’s legal protection of economic, social and cultural human
rights in March 2021.40 However, Scotland’s plan to incorporate inter alia ICESCR norms
into Scots law will make the Concluding Observations of the UK’s seventh reporting cycle
interesting in this regard.
Ratification of Human Rights Instruments and Optional Protocols, and Reservations to
Treaties
3.10

Another relevant factor in the progressive realisation of economic, social, and cultural

rights is ratifying relevant treaties that protect and advance these rights for all.
3.11

The UK ratified the ICESCR in May 1976, although with some reservations.

Nevertheless, the Committee has pointed out on several occasions that the government has not
ratified the Optional Protocol to the International Covenant on Economic, Social and Cultural
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Rights in 2008. Both in the 2009 and 2016 reporting cycles, the Committee encourages the UK
to access and ratify the protocol.41 The protocol would entail a further move towards the
justiciability of economic, social, and cultural rights in the UK since individuals would be
able to submit communications when all domestic remedies have been exhausted.42 The UK
is also advised to withdraw its reservations to the treaty in 2002 and 2009.43
3.12

The ICESCR and its Optional Protocol are not the only relevant instruments that protect

the enjoyment of economic, social, and cultural rights. Because of the interlinkage of rights and
the fact that specific issues disproportionately affect certain groups, it is crucial for the
enjoyment of economic, social, and cultural rights that State Parties have ratified other
international human rights instruments.
3.13

The Committee considered a positive development that the UK had ratified in 2005 the

Optional Protocol to the Convention on the Elimination of All Forms of Discrimination
against Women.44 Similarly, in 2016, the CESCR praises the government for ratifying the
Convention on the Rights of Persons with Disabilities and its Optional Protocol in 2009.45
Nevertheless, both reporting cycles point out the need to ratify other instruments. In 2009, the
Committee encourages the UK to ratify the Convention on the Protection of the Rights of
All Migrant Workers and Members of Their Families.46 In 2016, the UK is encouraged once
41
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again to ratify the aforementioned Convention together with “the International Convention
for the Protection of All Persons from Enforced Disappearance, the Optional Protocol to
the International Covenant on Civil and Political Rights and the Optional Protocol to the
Convention on the Rights of the Child on a communications procedure”.47
Concerns over the UK Bill of Rights
3.14

The UK passed the Human Rights Act in 199848 and it represents an instrument that

gives effect to rights recognised in the European Convention of Human Rights (ECHR) in the
UK legal system.49 The UK government proposed a transformation of this document in
2015 into a British Bill of Rights and has been in the process of consultations and research
ever since.50 Whereas the passing of such legislation would be a step towards the enshrinement
of socio-economic rights in UK law and, thus, a step towards the realisation of such rights, the
changing of the document could potentially entail the country taking retrogressive
measures in the protection of substantive rights.
3.15

The Committee first introduced a remark on the possible introduction of a Bill of Rights

in 2009. The Concluding Observations contain a recommendation where the government is
advised to properly include and enforce economic, social, and cultural rights in this potential
legislation.51 In 2016, the Committee’s tone becomes more concerned about the fact that the
new Bill of Rights might “lower the status of international and regional human rights standards
[…] in the State party”.52 The UK government is advised to conduct broad consultation on the
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Human Rights Act 1998 and ensure all economic, social, and cultural rights provisions are
adequately incorporated into the UK legal system.53
3.16

Non-governmental organisations also expressed their concern about implementing the

new legislation. Amnesty International considers the Human Rights Act (HRA) to be a good
contribution to protecting human rights in the UK. In addition, it points out that the introduction
of the new Bill of Rights “appears to be focussed upon allowing the government to provide less
protection for human rights in the UK than the core protections currently offered by the ECHR
and the Strasbourg Court”.54 The EHRC expressed equal concern about the change in
legislation by stating that the HRA is a well-drafted document that protects human rights in the
UK, and they would not support any change that would reverse this protection.55 Recent
developments point towards the sustained relevance of the issue; since the government has
consistently stated its intention to overhaul the HRA, it is likely that NGOs56 and the CESCR
itself will bring up the issue in the coming reporting cycles.
Need to Implement a Northern Ireland Bill of Rights
3.17

The Belfast (Good Friday) Agreement was signed in 1998.57 It contained a commitment

to draft a Bill of Rights for Northern Ireland that would implement international human rights
standards in accordance with the particular circumstances in Northern Ireland.58 The Committee
has repeatedly brought up the absence of the Northern Ireland Bill of Rights despite
commitments made in the peace agreement.
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3.18

In the 2002 Concluding Observations, the CESCR recognises that the UK created the

Northern Ireland Human Rights Commission and recommended that the government include
socio-economic rights in the drafting of a potential Northern Ireland Bill of Rights.59
Nevertheless, subsequent reporting cycles reprimand the government for the lack of action in
enacting the document. In 2009, the Committee celebrates that the UK had drafted a Bill of
Rights for Northern Ireland but requested the government to make sure it was enacted.60
Organisations had been concerned that the UK government ignored the Northern Ireland
Human Rights Commission recommendations61 and that it has not been turned into legislation
yet, making the process extremely long.62 In 2016, the Committee mentions the issue once again
and regrets that the bill has not yet been adopted.63
ICESCR’s Implementation in the Devolved Nations, British Overseas Territories and
Crown Dependencies
3.19

In its first review cycle, the UK had decided not to report in detail on its non-

metropolitan territories but instead refer to information previously given to the United Nations
and International Labour Organisation (ILO).64 It also specified that ICESCR did not apply to
its “associated states” because the UK had not ratified the Covenant on their behalf.65 In 1994
the Committee then “notes with interest” the UK’s promotion of self-rule in numerous
Dependent Territories66 but at the same time points towards the UK’s obligation to implement
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ICESCR in all its Dependent Territories,67 which would be a basic requirement to being able
to fulfil its progressive realisation obligation. By 2002, the CESCR emphasises its appreciation
for the presence of representatives of some of the Crown Dependencies and Overseas
Dependent Territories in the UK’s fourth reporting process,68 a statement reversed in the UK’s
following review cycle when the Committee notes the absence thereof.69 Despite considering
the UK’s particular government structure, the CESCR also expresses its concern about the
“lack of a national strategy to implement the Covenant” and “urges” the UK to adopt a
national strategy for ICESCR’s implementation in all its territories to guarantee the enjoyment
of economic, social and cultural rights by everyone in 2009.70 In 2016, it not only laments the
absence of representatives from Northern Ireland but also continues to “regret” the lack of
information on economic, social and cultural rights in the British Overseas Territories and the
Crown Dependencies, and the general insufficient involvement of Northern Ireland in the
reporting process.71 It, therefore, reminds the UK once more of its responsibility to implement
ICESCR in all its jurisdictions.72
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(National) Human Rights Commissions
3.20

Building on its previous concerns on the full implementation of ICESCR and the

Committee’s emphasis on the role of domestic human rights commissions can play in the
Covenant’s implementation, the CESCR compliments Northern Ireland on the establishment
of the Northern Ireland Human Rights Commission in 1998.73 At the same time, it “strongly
recommends” to England, Wales and Scotland to also establish a national human rights
commission to promote and protect economic, social and cultural human rights.74 The
Committee, therefore, congratulates the UK on establishing the EHRC and the Scottish Human
Rights Commission in 2009.75 Consequently, the concern is not reiterated in the UK’s sixth and
most recent reporting cycle.
(National) Human Rights Plans of Action
3.21

In 2002, the Committee expresses its deep concern over the lack of a national human

rights plan of action in the UK for the first time76 and therefore “urges” the UK to develop
such a plan “as soon as possible”.77 The same concern is reiterated in the UK’s next review
cycle when the CESCR recommends the consultation of civil society for the adoption of a
national human rights plan of action.78 In 2016 the CESCR notes its appreciation for the
adoption of Scotland’s National Action Plan for Human Rights (2013-2017)79, but it does not
73
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touch upon the situation in England or any of the other devolved nations. However, the EHCR’s
human rights tracker points towards the UK’s continued refusal to establish a national action
plan on human rights.
National Action Plan on Business and Human Rights
3.22

The issue of business and human rights has been dealt with only on a few occasions in

all the reporting cycles the UK has gone through, but it is paramount to discuss it briefly.
3.23

Recalling General Comment No 24, the Committee establishes that all State Parties to

the Covenant must observe the obligation to respect and protect all individuals against the
possible adverse consequences business’ actions might have on the enjoyment of human
rights.80 According to the CESCR, States cannot prioritise business interests without an
appropriate justification. This is not only a negative obligation but also requires the
government to actively adopt legislation and administrative frameworks to regulate the activity
of business and provide adequate redress when violations occur.81 Consistently prioritising
business interests would move the UK away from the realisation of socio-economic rights, thus
implying that, instead of taking the necessary steps towards their realisation, they would be
taking retrogressive steps.
3.24

This is why, in the context of the last review cycle in 2016, the Committee expresses

concern about the “lack of a regulatory framework to ensure that companies […] fully respect
economic, social and cultural rights”.82 The UK is advised to enact a suitable regulatory
framework to prevent violation of rights and ensure liability from companies’ actions in
and outside UK territory.83 Remarkably, the Committee also advises the government to
conduct a risk assessment and end any contract that is suspected of being used to sell arms that
might violate human rights.84
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The Impact of Taxation
3.25

The Committee has also once before expressed concern in its 2016 Concluding

Observations about the recent changes made to fiscal policy, implementing a reduction of the
tax on corporate income and increasing the threshold for the payment of inheritance.85 This is
especially worrisome since, as the Committee points out, it jeopardises the ability of the
government to fulfil socio-economic rights due to a lack of economic resources. Because
General Comment No 24 required the state to mobilise resources to achieve the Covenant’s
rights86, the government is advised to ensure that their fiscal policy provides enough resources
to fulfil substantive rights and taxation does not become a burden to disadvantaged sectors of
society.87 Taxation is often seen as one of the measures that can take a given country towards
the realisation of rights since it provides for the necessary resources.88 It is, thus, highly
problematic that not enough resources are being drawn from big fortunes and average people
are being overly burdened.
Development of Indicators and Disaggregated Data on Economic, Social, and Cultural
Rights and Human Rights Assessment and Statistics
3.26

Another substantive obligation under the Covenant, as laid out in General Comment No

3, is monitoring “the extent of the realisation, or more especially of the non-realisation, of
economic, social and cultural rights”.89 In this regard, the UK has received recommendations
and requests on several occasions to provide evidence that it has monitoring tools in place.
3.27

The first time this issue is brought up by the Committee is 1985, when the government

is required to provide more up-to-date statistics in relation to adequately how they have been
implementing the Covenant.90 In 1997, the Concluding Observations document pointed out the
85
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need to make human rights assessments “an integral part of every proposed piece of legislation
or policy”.91 In addition, both the 2002 and the 2009 Concluding Observations carry a
recommendation asking the government to provide more information on the impact of certain
programmes92 and more data on the possible discriminatory impacts of some welfare policies.93
3.28

The issue was lastly brought up in 2016. The Committee advised the UK to develop

a comprehensive methodological framework to analyse the extent of the application of the
Covenant.94
3.29

Moreover, it is worth pointing out that, when conducting the analysis about the

substantive rights, the Concluding Observations often require the UK government to provide
further information and properly monitor the situation of the respective rights.
Promotion of Public Awareness of Economic, Social, and Cultural Rights and Public
Participation
3.30

The promotion of public awareness of economic, social, and cultural rights is another

issue brought up by the Committee in several of the Concluding Observations that would, if
dealt with, move the State Party towards the progressive realisation of socio-economic rights.
It was first mentioned in 1994 when the CESCR expressed concern that public and nongovernmental organisations' concerns had not been given sufficient importance during
the drafting of the report. The CESCR went on to criticise the fact that judges had not given
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enough importance to the implementation of the Covenant either.95 Thus, the UK is advised to
disseminate appropriate information to all those involved in the implementation of the rights
(judges, civil servants, social workers, etc).96
3.31

A similarly worded concern is expressed in 2002 when the Committee points out that

not enough importance is given to economic, social, and cultural rights when educating school
children, the judiciary, prosecutors, government officials, civil servants, etc.97 The UK is thus
advised to implement human rights education in the curricula.98 The government is also
advised to disseminate the Concluding Observations widely among the country’s society.99
3.32

In 2009, the Committee reiterates its concern about the low levels of public awareness

in relation to economic, social, and cultural rights, as it is crucial that those enforcing laws know
about the relevant substantive rights in place. The document highlights that judges, public
officials, police and law enforcement officials, and health-care workers are rarely exposed to
human rights rhetoric.100 The recommendations, in this case, are focused on the need to
promote the rights enshrined in the Covenant, not merely as part of the Welfare State, but
also as internationally applicable norms with their intrinsic value, examine101 and the UK is
encouraged to disseminate the content of the Concluding Observations as widely as possible.102
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The same recommendation is made in 2016 by the Committee, asking the government to
disseminate the information and coordinate with non-governmental organisations.103
The Impact of Austerity Measures for the Progressive Realisation of Economic, Social
and Cultural Rights
3.33

The Committee has previously dealt with the effect of austerity measures on economic,

social, and cultural rights. In its General Comment No 3, the CESCR asserts that “even in times
of severe resources constraints whether caused by a process of adjustment, of economic
recession, or by other factors the vulnerable members of society can and indeed must be
protected by the adoption of relatively low-cost targeted programmes”.104
3.34

Given the principle that austerity measures must not disproportionately affect socio-

economic rights, the Committee has expressed concern about the issue on a few occasions
throughout the review cycles. The first mention was related to “self-imposed budgetary
constraints” that were jeopardising the ability of the government to mitigate the
difficulties faced by the most marginalised groups in society.105 The Committee´s concern
is picked up again in 2016 with a slightly more severe tone. The document expresses deep
concern about the austerity measures introduced in 2010 and their pervasive impact on the
enjoyment of economic, social, and cultural rights among disadvantaged groups of society.106
The UK is reminded that austerity measures “must be temporary, necessary, proportionate and
not discriminatory, must not disproportionately affect the right of disadvantaged and
marginali[s]ed individuals and groups and respect the core content of rights”.107 For this reason,
the government is advised to review all policies introduced since 2010 and conduct an
examination of the impact of these pieces of legislation on socio-economic rights.108
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3.35

The 2016 Concluding Observations also remind the UK of the open letter of 16 of May

2012 to State parties on economic, social, and cultural rights in the context of the economic and
financial crisis, with regard to the criteria for austerity measures. This document recognises that
States might adjust the implementation of the Covenant according to its available resources,
but this ought never to violate the Covenant´s substantive obligations. The CESCR requires all
State parties to take appropriate policies in times of economic downturn and continue to ensure
the progressive realisation of socio-economic rights for all.109
Legal Aid Restrictions
3.36

Under the Covenant’s obligations, State parties must abide by the provision of judicial

remedies to the violations of rights that are justiciable under the national legal system.110 The
Committee also recognises that judicial remedies must be available to all comply with the nondiscrimination principle.111 In this regard, the CESCR has raised concerns in the past reporting
cycles on a few occasions.
3.37

In 1997, the Concluding Observations point out that the government had been restricting

access to free legal aid to several socio-economic rights.112 Almost the same concern is raised
again in 2016 when the CESCR asserts the inadequacy of the legal aid system and the tribunal
fees since they jeopardise the ability of many to access legal aid in the protection of the right to
work, housing, education, and social security benefits.113

109

United Nations Office of the High Commissioner, ‘Letter dated 16 May 2012 addressed by the Chairperson of
the Committee on Economic, Social and Cultural Rights to States parties to the International Covenant on
Economic, Social and Cultural Rights’ (16 May 2012) CESCR/48th/SP/MAB/SW.
110
CESCR, 'General Comment No 3: The Nature of State Parties' Obligations (Art 2, Para 1, of the Covenant)' (14
December 1990) UN Doc E/1991/23, para 5.
111
ibid.
112
CESCR, 'Consideration of Reports Submitted by State Parties under Articles 16 and 17 of the Covenant,
Concluding Observations of the Committee on Economic, Social and Cultural Rights, United Kingdom of Great
Britain and Northern Ireland, the Crown Dependencies and the Overseas Dependent Territories' (12 December
1997) UN Doc E/C.12/1/Add.19, para 9.
113
CESCR, 'Concluding Observations on the Sixth Periodic Report of the United Kingdom of Great Britain and
Northern Ireland' (14 July 2016) UN Doc E/C.12/GBR/CO/6, para 20.

35

4
4.1

Non-Discrimination
Article 2(2) of the ICESCR outlines the obligation of States to guarantee that rights are

exercised without discrimination as to “race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status”. The Committee’s General
Comment No 20 expands on this, noting that “other status” may include (though is not limited
to) disability, age, nationality, marital and family status, sexual orientation and gender identity,
health status, place of residence, and economic and social situation.114 Further, the Committee
stresses the importance of the principle as an “immediate and cross-cutting obligation”,115
indicating the need to consider non-discrimination in relation to each substantive right. It also
emphasises ensuring substantive equality: this means not merely eliminating formal
discrimination within State laws and policy but also paying attention to groups that suffer
historical or persistent prejudice and adopting positive measures to remove conditions that
perpetuate de facto discrimination.116
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4.1 Evolution until 2016: Analysis of Concluding Observations 1980-2016
4.2

The Concluding Observations cover certain standalone issues related to non-

discrimination and highlight non-discrimination in relation to each of the substantive rights
discussed throughout the rest of the report.

Negative or insufficient developments
Topic discussed with no positive or negative judgement
Positive developments

Right

Issues Raised by Committee

Article 2inequality
and nondiscrimin
ation

General discrimination and
progressive realisation
General discrimination based on
race, including nationality

VI
2016

Concluding Observation: Cycle and Year
V
IV
III
II
II
I
2009
2002
1997
1994
1985
1981
-

-

-

-

Discrimination against disabled
people
Discrimination based on gender /
sex

Table 2: Overview of issues raised by the Committee in each Concluding Observation, since the first periodic
review in 1981.

General Discrimination and Progressive Realisation
4.3

The Committee’s attitude towards sufficiency of legislation for protection against

discrimination changes over time, though they consistently state concerns on general
discrimination. In 1994, they noted that it was clear that economic and social difficulties
continued to be faced by the most vulnerable segments of society.117 Language around this issue
strengthened and became more specific in 1997, when they reported a “significant degree” of
de facto discrimination against “women, Blacks and other ethnic minorities”, despite the
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“elaborate machinery and legislation for protection against discrimination”.118 This continued
in 2002, noting the “persistence” of de facto discrimination in various fields of some
marginalised and vulnerable groups, especially ethnic minorities and disabled people.119 Whilst
in 2002, they “regret the unwillingness” of the UK to adopt comprehensive legislation on
equality, there were positive developments in 2009 when they welcomed the introduction of
the Equality Bill.120 However, they were concerned that the Bill did not provide protection from
all forms of discrimination and would not apply to Northern Ireland. They also continued to
note the de facto discrimination experienced by disadvantaged and marginalised individuals,
again specifying ethnic minorities and disabled people.121 These specific concerns were
repeated in 2016 after the Equality Act 2010 was passed: they noted that some of the provisions
of the Equality Act 2010 that enhance rights protection without discrimination were not yet in
force – particularly with regards public authorities considering socioeconomic disadvantage
and prohibiting intersectional discrimination; further, the Act is not applicable in Northern
Ireland and does include all prohibited grounds of discrimination, such as national or social
origin.122
Discrimination based on Race
4.4

General discrimination faced by ethnic minorities has been raised by the Committee in

1997, 2002 and 2009, as discussed in the paragraph above, as well as in relation to substantive
rights in most years as discussed throughout this report. Additionally, in 2009, the Committee
noted specific concerns on the discriminatory impact of some counter-terrorism measures on
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certain groups, in particular ethnic and religious minorities.123 This is a long-standing issue,
with the UK representatives in the 1980s giving some background on the matter: in 1985 the
representative stated that racial discrimination existed “in the same manner that crime existed,
and it was the policy of the Government to eliminate it”,124 whilst in 1981, the representative
noted that British society was changing “and had become multiracial in recent years”, with the
government “wholly committed to equality before the law regardless of race”, explaining some
of the specific race-relation acts.125
Discrimination based on Disability
4.5

The issue of discrimination against disabled persons has only been raised specifically

in two instances: in 1994, when the Committee expressed concern regarding the lack of a
comprehensive anti-discrimination legislation126, as indicated in paragraph 4.7; and in 2009,
when the Committee voiced a general concern over the continued presence of de facto
discrimination in the UK against, inter alia, disabled persons, despite the presence of extensive
legal and institutional mechanisms. At the time, the Committee also noted that the Equality Bill
(as it then was) did not incorporate “all forms of discrimination in all areas” according to
ICESCR and did not apply to Northern Ireland.127
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Discrimination based on Gender/Sex
4.6

Apart from the General Comments regarding discrimination dealt with above and

throughout the report, issues of gender-based discrimination have explicitly been raised by the
Committee several times, starting from 1981, it was informed that complaints to the Equal
Opportunities Commission established under the Sex Discrimination Act 1915 had fallen
between 1976 and 1979, and more than half of the complaints made thereto in 1979 were found
to have been resolved before they reached the tribunal.128 Though the Sex Discrimination Act
1915 did not apply to Northern Ireland, it was said to have “similar regulations of its own”, and
data about the functioning of the Equal Opportunities Commission from Northern Ireland was
provided, based on a 1979 report.129 It was stated that while the proportion of women in the
workforce had “risen steadily” since the Second World War, the sectors of employment where
women were most heavily represented had recorded stagnant or declining growth.130 It was
observed that “all managers of labour exchanges were duty bound to … advise both employers
and employees of the operation of the Sex Discrimination Act [1915].”131 Notably, the higher
rate of unemployment benefit for men and single women was sought to be justified on the
grounds that men and single women were principal breadwinners, whereas married women had
another breadwinner in the household, which was admitted to be “hard to reconcile with the
Sex Discrimination Act [1915].”132 In 1985, the government sought to demonstrate positive
action on its part with regard to addressing sex discrimination by indicating a rise in the number
of special training bodies for women.133 While it was admitted that it would “be a very long
time before women caught up with men in various fields”,134 the government underscored both
the fact that it had been acting to “remedy the situation” and would continue to do so.135
However, when asked if positive action had been taken on the part of employers, the
government stated that while it “welcomed” such efforts, “it was limited by law to provision of
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training and encouragement.”136 Any other effort at positive discrimination, the government
stated, would “defeat the very aim of removing discrimination”.137 Attention was also drawn to
the promulgation of the Sex Discrimination Act 1975, though it was characterised as having
primarily been brought about by “domestic pressure” rather than as an effect of the UK’s
membership in the European Economic Community.138 Finally, attention was drawn to the two
judgments of the Employment Appeal Tribunal that had a positive impact on the removal of
discrimination against married women and single women with children.139
4.7

From 1994 onwards, attention is given to questions of sex- and gender-based

discrimination has been more diffuse. In 1994, the Committee expressed concern over the lack
of comprehensive legislation that provided protection against forms of discrimination
envisaged under the ICESCR, despite government initiatives to introduce some antidiscrimination laws.140 Concern was also expressed about the exclusions and exemptions that
formed part of such laws that tended to discriminate against women.141 The Committee
recommended that such comprehensive legislation be enacted, especially to address “all forms
of discrimination against women”.142 In 1997, the Committee merely noted a “significant”
prevalence of “de facto discrimination”, as evidenced by a lack of representation in managerial
positions, disproportionate numbers in lesser-paid and part-time jobs, and higher
unemployment rates.143 The government was consequently enjoined to take “more effective
steps” to prevent such discrimination.144 Finally, in 2009, with regards to sex- and gender-based
discrimination, the Committee first commended the United Kingdom’s ratification of the
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Optional Protocol to the Convention on the Elimination of All Forms of Discrimination against
Women in 2005145 and thereafter expressed concern about the government raising the age at
which foreign partners could join their British partners, which was found to particularly have a
discriminatory effect on women.
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5
5.1

The Right to Work
This section covers matters related to the right to work provisions within ICESCR

(Articles 6, 7, 8). In the Committee’s General Comment No 18 on the Right to Work, the rights
are described as “interdependent”,146 being “essential for realising other human rights and an
inseparable part of human dignity.147
5.2

Article 6 covers the right to work and the positive obligation on States to safeguard

this right, which requires “technical and vocational guidance and training programmes,
policies and techniques”.148 Such action is viewed as critical for realising the right to work, as
the Committee states that implementation of training plans is a specific legal obligation in
General Comment No 18.149 Further, the Committee defines the “core obligation” of Article
6 as ensuring non-discrimination and equal protection of employment.150
5.3

Article 7 enshrines the right to just and favourable conditions of work covering

remuneration (equal pay for equal work, sufficient to afford a decent living), safe and healthy
working conditions, equal opportunity for all, and rest and leisure provisions. This is seen as a
non-exhaustive list with other elements also relevant, including harassment, social and
economic exploitation, and paid parental leave.151 As explained by the Committee, the aim of
Article 7 is to develop the individual dimension of the right to work, whilst Article 8 addresses
the collective dimension:152 the right to form and join trade unions without restriction, and
associated rights, including rights of trade unions and the right to strike. These provisions are

146

CESCR, 'The Right to Work, General Comment No 18: Article 6 of the ICESCR' (6 February 2006) UN Doc
E/C.12/GC/18, para 8.
147
ibid, para 1.
148
ICESCR, (adopted 16 December 1966, entered into force 23 March 1076) UNTS 993 3, art 6 (2).
149
CESCR, 'The Right to Work, General Comment No 18: Article 6 of the ICESCR' (6 February 2006) UN Doc
E/C.12/GC/18, para 27.
150
ibid, para 31.
151
CESCR, ‘General Comment No 23 (2016) on the Right to Just and Favourable Conditions of Work (Article 7
of the International Covenant on Economic, Social and Cultural Rights)’ (27 April 2016) UN Doc E/C.12/GC/23,
para 6. Note that parental leave and benefits are dealt with in Section 6 on Social Security and Protection.
152
CESCR, 'The Right to Work, General Comment No 18: Article 6 of the ICESCR' (6 February 2006) UN Doc
E/C.12/GC/18, para 2.

43

seen by the Committee as a “crucial means” to defend the right to work153 as well as just and
favourable conditions of work.154

5.1 Evolution until 2016: Analysis of Concluding Observations 1980-2016
5.4

The table below shows the issues related to Articles 6-8 that were raised within

Concluding Observations between 1980 and 2016, categorised into thirteen main issues.
Overall, in 2016 aside from the observed increase in overall employment rate, the majority of
issues raised in previous years had not been addressed sufficiently and were raised again,
including on unequal employment of marginalised and disadvantaged groups (the most
pervasive issue, raised every year), working conditions of migrants, equality of women
accessing work as well as in the workplace, minimum wage for young people, and asylum
seekers being unable to take up employment.
5.5

Additionally, two new substantive issues were raised in 2016: firstly, issues

concerning the quality of the work available – the prevalence of part-time work, precarious selfemployment, temporary employment, and low-paid jobs – indicating that although overall
employment had increased, this may have been masking deeper issues undermining
favourable conditions of work and didn’t necessarily result in an improved standard of
living for many people. Concomitantly, additional restrictions on the rights of workers to seek
remedy for issues were raised with concern, particularly on procedural requirements limiting
the right of workers to undertake industrial action and prohibiting blacklisting of trade union
members.
5.6

Only two issues had been raised in previous years and were not raised in 2016: on

the right to strike and abolishing the right of employers to grant incentives to employees who
do not join unions (raised in 1997 and 2002), and health and safety in the workplace (raised in
1985).
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5.7

In terms of differences between areas, the 2016 Concluding Observations noted that

the gender pay gap was particularly significant in Scotland, whilst the national minimum wage
in London is less likely to enable a decent standard of living. Aside from this, no reference was
made to disparities between nations or regions, as was the case in 2009 and 2002.

Negative or insufficient developments
Topic discussed with no positive or negative judgement
Positive developments

Rights

Issues Raised by Committee

Concluding Observations: Cycle and Year
VI
V
IV
III
II
II
I
2016
2009
2002
1997
1994
1985
1981
-

Unemployment- high rate
UnemploymentArticle
disproportionately affects
6- right
marginalised groups
to work
Asylum seekers- restrictions
accessing employment
High incidence of part-time work,
precarious self-employment,
temporary employment, zero
hours contracts, low-paid jobs
Health and safety in the
Article
workplace
7- just
Working conditions of migrant
and
workers- discrimination, low-paid
favoura
work, risk of abuse
ble
conditio National minimum wage
ns of
insufficient for decent standard of
work
living
Minimum wage disparities for
young people
Inequality of women accessing
work as well as in the workplace
Right to undertake industrial
action limited by procedural
Article
requirements
8- trade
Right to strike without losing
union
employment
and
labour
Right of employers to grant
rights
incentives to employees who
don’t join unions
Table 3: Overview of issues related to work raised by the Committee in each Concluding Observation since the
first periodic review in 1981.
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Unemployment
5.8

In 2016, the Committee noted that the overall employment rate had improved,155 a

positive development since 2009 when they noted concern about the “substantial number of
persons unemployed”.156 Previously, aside from brief positive mentions welcoming the
“welfare to work initiative” in 1997157 and commending the “New Deal programme for
employment” in 2002,158 the employment rate had not been mentioned since the 1980s. In both
1981 and 1985, questions were raised about the high level, though it was also noted that a range
of measures was being taken to tackle this159 despite the government stating that “it did not
believe that it was its responsibility to guarantee a job for everyone”.160
Low-Quality and Poorly Paid Work
5.9

Although the employment rate is often examined in Concluding Observations, in its

separate statements, the Committee consistently emphasises that this should not be the sole or
primary factor determining whether a State is complying with its obligations under ICESCR
Article 6. General Comment No 18 outlines that “work as specified in article 6 of the Covenant
must be decent work”, recognising the linkages with the right to just and favourable conditions
of work under Article 7 and the need for work to provide an income allowing workers to support
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themselves.161 Further, the Committee stresses that the increasing complexity of work contracts
may lead to insufficient protection of ICESCR Article 7 rights even in times of economic
growth, and complementary measures may be necessary where workers have precarious
contracts.162
5.10

In line with this approach, in 2016, for the first time the Committee noted “concern” on

the generally high incidence in the UK of part-time work, precarious self-employment,
temporary employment, the use of “zero hours contracts”, and low-paid jobs, and the impact of
these on Article 7 rights.163 This appeared to be a reversal from positive progress noted in 2009
when the Committee made a general comment that their “welcome” measures had led to inter
alia “improved conditions of work”.164
5.11

Whilst the Committee included part-time work amongst negative developments

observed in 2016, in 1985, the UK government reported part-time work as an economic
measure to relieve unemployment, stating that this helps encourage flexible patterns of working
and inducing employers to split full-time jobs into two part-time jobs.165 Indeed, part-time work
can provide flexibility and benefits employees if work is suitable to their lived realities;
however, part-time work that is designed only to support the needs of employers can result in
precarious working conditions and a lack of financial stability.166
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Unemployment Disproportionately Affecting Certain Groups
5.12

A further key issue related to the employment rate – that is noted by the Committee as

the “core obligation” of the right to work – is ensuring non-discrimination of employment,
including implementing a national employment strategy targeting disadvantaged and
marginalised groups, as well as defining indicators and benchmarks that can be measured and
periodically reviewed.167 This is stressed as a priority even in times of severe resource
constraints, with low-cost measures still required.168
5.13

The UK appeared to fall short of this requirement in 2016, with the Committee noting

concern that certain groups continued to be disproportionately affected by unemployment,
including persons with disabilities, young people and persons belonging to ethnic, religious or
other minorities.169 Lower employment amongst certain population groups is a pervasive issue,
raised every year since 1985, though the particular groups identified as affected have developed
slightly over time.
5.14

In 2009 and 2002, to Committee referred to unequal unemployment of ‘marginalised

groups’, mentioning people with disabilities and ethnic minorities, though not young people.170
In 1985-1997, discrimination based on race and sex was discussed. This included “women,
Blacks and other ethnic minorities” identified as groups facing “de facto discrimination” in
employment, with women occupying a lower percentage of managerial jobs and a
disproportionate percentage of lower paid jobs and part-time work, and ethnic minorities as
well as Catholics in Northern Ireland having a substantially higher rate of unemployment.171
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Similarly, in 1994, groups identified were “certain minority groups” with differences also
identified between men and women,172 whilst in 1985 measures to increase the proportion of
women in the workplace and combat racial discrimination in employment were discussed.173 In
1981, high unemployment among young people was noted, though the disparity of employment
was not considered in-depth.174
5.15

In 1997, the Committee took note of proposals to give positive support to employment

through Training and Enterprise Councils, with increased targeting of ethnic minorities.175
However, since 1997, issues related to training, technical and vocational education have not
been mentioned by the Committee in subsequent Concluding Observations, despite the
importance given in General Comments and within Article 6 itself, and their impact on equality
of work opportunities for different population groups. The lack of inclusion within Concluding
Observations was despite the issue being raised by the Durham Human Rights Centre in the
2016 shadow report in relation to lower-skilled individuals and disabled persons,176 as well as
by the Human Rights Consortium (HRC) in relation to programmes aiming to support care
leavers.177
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Equality of Women Accessing Work and in the Workplace
5.16

The Committee has outlined the general need for a system to ensure equal opportunities

and treatment between men and women by ensuring equal pay for equal work, as well as
ensuring pregnancies are not an obstacle to employment.178 However, as discussed above,
women were noted to face de facto discrimination accessing work between 1985 and 1997. In
addition, equality between men and women in terms of the type of work accessed and in the
workplace was raised every year except for 2002.
5.17

In 2016, three key issues were highlighted: the “persistent underrepresentation of

women in decision-making positions”, significant gender pay gap, and women being more
likely to be affected by the high incidence of part-time work, precarious self-employment,
temporary employment, use of zero hours contracts, low-paid jobs.179 This indicates a potential
reversal in progress: although equality between men and women in the workplace was raised
in 2009, this was specifically with regards eradicating the wage gap, particularly in part-time
work and in the private sector,180 whereas the issue was not mentioned at all in 2002.
5.18

In 1985-1997, issues discussed largely concerned the disproportionate under-

representation of women in managerial positions, and similar to 2016, the higher proportion of
women in lower paid occupations and part-time work. Indeed, in 1985, it was reported that it
would “still be a very long time before women caught up with men in various fields”, and parttime work was encouraged by the government as a social measure to help women with domestic
responsibilities.181 The issue of employers being able to unfairly dismiss pregnant women was
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also raised. In 1981, it was claimed that the number of complaints from women regarding sex
discrimination was falling, though aside from this note, this was not discussed in detail.182
5.19

Although the issue of women being more likely to be affected by a high incidence of

low-paid jobs in the 2016 Concluding Observations, root causes of this, such as segregation
during training opportunities, have not been discussed since 1985.183 This is despite the
Committee stating a need to pay particular attention to address occupational segregation by sex
in General Comment No 23184 as well as a 2016 Shadow Report by Engender discussing that
in Scotland’s Modern Apprenticeship programme, women were being concentrated in
‘stereotypically female frameworks’ whilst men were more likely to participate in industries
such as engineering, construction and plumbing with better rates of pay.185
Asylum Seekers and the Right to Work
5.20

In 2016, the Committee noted that asylum seekers face restrictions accessing

employment whilst claims are being processed and encouraged the state to ensure this did not
continue,186 an issue that had already been raised in 2009.187 This forms part of wider concerns
on the challenges faced by asylum seekers in the enjoyment of economic, social, and cultural
rights. The Committee establishes the importance of asylum seekers not being deprived of work
unfairly in General Comment No 18, underlying the principles of respect for the individual and
their dignity, as well as its importance for social and economic inclusion.188
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Minimum Wage
5.21

In 1997, the Committee took note of the proposal to introduce the minimum wage,189

which was later implemented through the 1998 National Minimum Wage Act. In 2016, the
Committee noted concern that the minimum wage was insufficient despite a recent increase.190
Aside from 2016, the only other mention of the amount of minimum wage was in 2002, when
similar language was used to express concern that it was not sufficient to provide an adequate
standard of living,191 indicating that although positive progress may have been made between
2002 and 2009, this reversed in 2016. As per General Comment No 18, the Committee
stipulates that minimum wage should be periodically reviewed and indexed at least to the cost
of living (para 20), and although it may be frozen during times of economic and financial crisis,
this should be a last resort and a temporary measure only.192
Minimum Wage for Young People
5.22

A similar reversal in positive progress between 2002 and 2016 is apparent with regards

to the National Minimum Wage for young people. Prior to April 2016, the National Minimum
Wage applied to all workers of “school-leaving age”, though different amounts applied
depending on age (see paragraph 5.65).193 In 2016, the Committee noted that a minimum wage
sufficient for living only applied to workers over the age of 25,194 whereas in 2009, it applied
to workers over the age of 20,195 which had improved since 2002 when it applied to workers
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over the age of 22.196 This reversal occurred despite the fact that in 2002, it was specifically
stated that the Committee considered the scheme discriminatory on the basis of age and that
General Comment No 23 requires that “young workers should not suffer wage
discrimination”.197
Working Conditions of Migrant Workers
5.23

In 2016, the Committee raised the working conditions of migrants, including the

“persistent discrimination” faced, the risk of low-paid work, as well as greater risk of abuse
working conditions faced by migrant domestic workers.198 This was also raised in 2009, with
the Committee noting the “unsafe working conditions and low wages” of migrant workers,
particularly those employed in the fishing industry. Despite the enactment of the Modern
Slavery Act 2015 prior to the 2016 review, the Committee noted that this needs to be effectively
implemented and provides other specific recommendations on improving complaints
mechanisms and inspection mechanisms199 which stem from their general recommendations on
migrant workers made in General Comment No 23.200 Although not referenced by the
Committee, it is worth noting that the UK has not ratified the International Convention on the
Protection of the Rights of All Migrant Workers and Members of their Families.201
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Right to Form and Join Trade Unions and Associated Rights
5.24

The importance of trade union rights, freedom of association and the right to strike is

emphasised by the Committee in General Comments as a crucial means of defending the right
to work and just and favourable conditions of work.202 In 2016, concomitant with the noted
increase in poor-quality and low paid work as well as insufficiency of the minimum wage (see
paragraphs 5.105.65), the Committee expressed “concern” over new limits on rights of workers
to undertake industrial action due to the introduction of the Trade Union Act 2016, as well as
the prohibition on blacklisting trade union members resulting from issues implementing the
Employment Relations Act 1999.203
5.25

Further specific limits on Trade Unions are explained by Engender in their 2016 Shadow

Report, including capping the proportion of the civil service pay bill that can be spent on trade
union facility time, restricting civil service union reps, and prohibiting time off for union
reps.204 Further, the Equal Rights Trust reported that the Deregulation Act 2015 resulted in
limiting employment tribunals’ freedom, particularly with regard to remedies provided,
weakening the ability to tackle discrimination in the workplace.205
5.26

Prior to 2016, trade union matters (aside from the right to strike; see below) had not

been mentioned since 1997, when the Committee stated that the practice of allowing employers
to give raises to employees who don’t join a union was incompatible with ICESCR Article 8.206
In 1985, the UK representative stated that the Trade Union Act 1984 did not hamper the
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freedom of trade unions to organise industrial action, and there was nothing in the UK
legislation to compel strikers to return to work in case of strikes.207
Right to Strike
5.27

In 1997, the Committee stated that the failure to incorporate the right to strike into

domestic law constituted a breach of ICESCR Article 8 rights and did not think the proposal to
enable employees to have a remedy before a tribunal for unfair dismissal was a satisfactory
approach.208 This comment was reiterated in 2002.209

5.2 Developments since 2016
5.28

Since 2016, the major contextual change affecting ICESCR Article 6-8 rights has been

COVID-19, which has exacerbated the pre-existing inequities highlighted by the Committee
and civil society during the sixth periodic review of ICESCR. Sector shutdowns, financial loss,
risk of unemployment, and health and safety risks have impacted the groups that were already
highlighted as disadvantaged by the Committee: young people, certain ethnic minority groups,
disabled people, female workers, as well as the lowest paid and those in precarious work (see
paragraphs 5.39 and 5.43).
5.29

Whilst Brexit has generated significant discussion about future potential changes, the

impacts on Articles 6-8 remain to be seen with no immediate drastic changes to legislation (see
paragraph 5.35). However, there appear to be risks for future progressive realisation:
firstly, as legislation and case law could diverge from existing retained EU law; and secondly,
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as the EU has previously been critical to promoting workers’ rights, particularly in Northern
Ireland (see paragraphs 5.36 and 5.38).
5.30

As regards the issues highlighted in previous Concluding Observations, many remain

unaddressed; notably, there has been no significant action on the right to work of asylum
seekers or to remedy the work-related disadvantages faced by migrant workers (see
section 5.2.11). Whilst the overall unemployment rate has improved, and there have been some
positive decreases in the gender and disability employment gaps, the COVID-19 pandemic
appears to have widened the ethnicity employment gap; similarly, the youth employment
gap has not significantly improved (see section 5.2.4). The gender pay gap has improved,
though gender-based segregation within the workplace does not appear to be addressed through
current apprenticeship schemes (see section 5.2.7). Further, a shift to focusing on “decent
work” does not appear to have not occurred, as despite publishing the Good Work Plan, the
government has not implemented commitments; it has also been argued that wider social
policies have played an increasing role in contributing to the issue of poor-quality work (see
section 5.2.6). The minimum wage has increased though it still discriminates by age despite
previous Committee recommendations.
5.31

Additionally, issues not mentioned previously have gained prominence in recent years,

including the right to work of those without regular immigration status, discrimination
faced within the workplace, bullying and harassment in the workplace, and health and safety
conditions given the COVID-19 pandemic (see sections 5.2.3, 5.2.105.2.9, 5.2.105.2.3).
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5.2.1 Context
Devolution
5.32

Employment policies related to social security and employment protection are a non-

devolved responsibility (reserved), except for in Northern Ireland where the Northern Ireland
Assembly can legislate separately.210 However, youth and adult skill development has been
devolved since 1999, resulting in much greater differences in the provision of skills and
employability services than in the employment field.211
Brexit
5.33

Sections 2 and 3 of the EU (Withdrawal) Act 2018212 stipulate that the majority of

existing EU legislation213 that was directly applicable or had direct effect in the UK before
31 December 2020 continues to apply in the UK (“retained EU legislation”), whilst Section
4 of the 2018 Act continues to recognise in domestic law the rights and obligations arising
under EU law. Retained EU legislation includes regulations and treaties (with the exception of
the Treaty of the Functioning of the EU); although it does not include directives, member states
are required to enact legal measures to incorporate these, so the content of existing directives
should already be reflected in UK domestic legislation.
5.34

The EU-UK Trade and Cooperation Agreement has applied provisionally since January

2021 and entered into force on 1 May 2021, under which the UK (either Westminster for
England, Scotland and Wales, or the Northern Ireland Assembly) can now establish its
own employment legislation. However, the Agreement included a “non-regression clause” for
labour and social protection (Article 387214), which means that although the UK no longer needs
to keep all EU employment laws, it cannot reduce the level of existing labour and social
protection in such a manner as to affect trade or investment, with the aim to avoid distorting
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EU competition. These protections include fundamental rights at work, health and safety
standards, fair working conditions, employment standards, information and consultation rights,
and the restructuring of undertakings (Article 386215).
5.35

Although it remains to be seen how the non-regression clause will operate in practice,

it is only triggered when EU-UK trade or investment is impacted, so other changes to
employment legislation that affect ICESCR Articles 6-8 may pass uncontested. Indeed, with
regards to employment, analysts expect “creeping change” in the form of legislative tweaks
and a slow divergence in case law rather than immediate drastic impacts.216 Further, the
UK does not need to implement any new EU legislation, which has previously been critical to
promoting workers’ rights: the Human Rights Consortium have stated that “EU law has been
so influential in the area of worker’s rights in Northern Ireland that it creates a form of superconstitutional law”.217 There may be divergence between Northern Ireland and the rest of the
UK in this matter, as the Northern Ireland Protocol provides extra protection against
discrimination and requires Northern Ireland to on keep par with EU developments.218
5.36

ICESCR Article 6-8 rights could further be affected as although UK Courts now “have

regard” to CJEU case law, it will no longer be on a statutory footing.219 Previously, UK courts
have used Directives to aid the construction of the Equality Act 2010 and other domestic
legislation in favour of indirect discrimination cases,220 for example the cases of Essop and
Naeem,221 further highlighting the role played by EU law in progressive realisation. Finally, the
EU Charter of Fundamental Rights is no longer applicable, including Article 31, which
elaborates on fair and just working conditions for workers. Overall, these factors indicate that
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Brexit could have a negative impact on the progressive realisation of Article 6-8 rights in
the future.
5.37

At the time of writing (December 2021), there had not been any major legislative

amendments to retained EU law affecting ICESCR Articles 6-8. Although the government
announced that they would be reviewing employment legislation in January 2021, the review
was cancelled following public backlash.222 However, as mentioned above, there are certain
areas of existing EU law that are particularly important to ensuring compliance with Article 68 that if amended, could reduce protection for UK workers in the future. This includes:
•

EU legislation on health and safety: Directive 89/391/EEC Framework Directive on
safety and health at work; Directive 2010/32/EU on the prevention from sharp injuries
in the hospital and healthcare sector; Directive 93/103/EC work onboard fishing
vessels; Directive 92/85/EEC on the introduction of measures to encourage
improvements in the safety and health at work of pregnant workers.

•

EU legislation on equality and non-discrimination: Directive 2006/54/EC on the
implementation of the principle of equal opportunities and equal treatment of men
and women in matters of employment and occupation (recast); Directive 2000/43/EC
implementing the principle of equal treatment between persons irrespective of racial
or ethnic origin (2000); Directive 2000/78/EC establishing a general framework for
equal treatment in employment and occupation; Article 157 of the Treaty on the
Functioning of the European Union (TFEU) which enshrines the right to equal pay
for equal work; Article 19 of the TFEU enables EU institutions to take action to
combat discrimination.

•

EU legislation on working conditions: Directive 2003/88/EC working time directive
(note that initial proposals to review this proved unpopular223); Directive
2008/104/EC on temporary agency work, Directive 1999/70/EC concerning the
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framework agreement of fixed-term work; Directive 2019/1158 on work-life balance
for parents and carers.
5.38

Finally, Brexit ended the freedom of movement of British workers within the EU as

well as the right of EU citizens to take up work in the UK without discrimination. This
means that within the UK, employers must conduct “right to work” checks prior to employment
for most EU, EEA, and Swiss citizens,224 as was already required for non-EEA citizens. It is
thought that this policy can lead to indirect discrimination; although guidance issued by the
government states that discrimination should be avoided by conducting checks on all potential
employees,225 cases such as Badara v Pulse Healthcare Ltd226 and Okuoimose v City Facilities
Management (UK) Ltd227 have shown that employers can misunderstand the documentary
requirements of the right to work checks due to the complexity of the scheme.
COVID-19 Pandemic
5.39

The COVID-19 pandemic led to immediate negative impacts on overall unemployment

in the UK, with the unemployment rate increasing from 4.0% in January 2020 to a peak of 5.2%
in December 2020.228 Whilst this negative trend has reversed throughout 2021, and the
unemployment rate returned to 4.3% by September 2021, the pandemic has affected deeper
structural issues pertaining to access to decent work, most notably the inequitable effects of
shutdowns, lack of support for gig economy and self-employed workers, risks faced by
key workers, and new flexible ways of working (see paragraphs 5.12 and 5.39-5.43).
Academics have noted that it is essential to take into account the deep underlying inequalities
and policy challenges that preceded the pandemic in order to understand the complex impacts
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on those already in precarious circumstances;229 the disparities in employment by age, gender,
disability status, ethnicity and geography have already been highlighted in paragraph 5.12
above.230 Indeed, the key issues arising from the pandemic have all had disproportionate
impacts on particular groups of people, indicating that a potential long-lasting adverse effect
may further exacerbate employment and wealth disparities.
5.40

Firstly, academic and policy-related literature highlights that the risk of unemployment

due to pandemic shutdowns affects certain groups more than others; these groups largely
correspond to those already identified in Concluding Observations as disproportionately
unemployed. Research by the Institute of Fiscal Studies shows that the young and lowest paid
suffered the most damage to their livelihoods due to the pandemic: employees under 25 were
two and a half times more likely to work in a shutdown sector than other employees, and low
earners were seven times more likely than high earners to work in those sectors.231 They
suffered the highest number of job losses and largest losses in income, whilst the highest paid
workers experienced little or no financial hardship with their savings often rising during
lockdown due to lack of spending opportunities.232 Separate analysis shows that at-risk jobs
were concentrated in low-paid occupations, which also correlates with level of education,
with evidence indicating that those in the worst-affected sectors and occupations are also likely
to face worse employment prospects in the future.233 As well as younger workers and those
with low incomes, the self-employed have also been identified to be more likely to experience
a drop in economic activity234 – particularly women235 as have female workers in general and
certain minority ethnic groups,236 with people from a minority ethnic background
“consistently more likely” to have experienced negative financial impacts due to COVID-19
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and lockdown.237 Finally, there have also been reports that employers of disabled people did
not make reasonable adjustments to allow them to work from home, with disabled people
disproportionately furloughed or made redundant.238
5.41

Although the Coronavirus Job Retention Scheme allowed employers to apply for 80%

reimbursement of wages (up to £2,500 per month) for employers placed on furlough, this has
been criticised for incentivising employers to dismiss vulnerable workers and later reemploy
them with new terms and conditions.239 Additionally, there was confusion over eligibility for
self-employed and gig economy workers, with those in gig economy employment facing
particular issues due to a lack of basic rights such as sick pay, resulting in them needing to
continue working. As with shutdown sectors, young people, people of certain ethnic minorities,
and people with lower income are over-represented in this group.240
5.42

A third key issue that has arisen due to the pandemic is the health and safety conditions

faced by key workers, including health and social workers, security and some wholesale and
retail. The lack of access to Personal Protective Equipment (PPE) was given much attention
early on in the pandemic,241 and data from 2020 showed that COVID-19 infection rates were
much higher among health and social care workers than others,242 highlighting that the much
higher standard required to protect health and safety in certain sectors during the pandemic may
have been breached. Additionally, the inequitable impact is again evident, as key workers
are more likely to be lower paid, female and from certain ethnic minority backgrounds,
and research has shown that health impacts are more serious among workers in certain
occupations, among ethnic minority groups and in poorer localities.243
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5.43

Finally, the pandemic has also highlighted issues around flexible working conditions

for those working from home. Some have stated that the right to paid annual leave enshrined in
the Working Time Regulations 1998 should be interpreted as preventing employers from
insisting that workers take annual leave during the pandemic due to difficulties travelling.
O’Connor points out that this issue “might seem insignificant, but there is always the risk that
hard-won employment rights will be eroded”, considering working time protections are already
vulnerable due to Brexit.244

5.2.2 Asylum Seekers and the Right to Work
5.44

In 2016, one of CESCR’s recommendations was to allow asylum seekers to access

employment while their claims are being processed.245 This has not been implemented: as per
the UK government’s Immigration Rules published in February 2016, whilst asylum seekers
are normally not allowed to work,246 those who have waited over one year for an initial decision
on their asylum claim (through no fault of their own) may apply for permission to work247 in
graduate level or higher jobs on the UK’s shortage occupation list.248 There is no data on the
number of asylum seekers actually able to access work, and the policy has been called “illusory”
as in practice, bureaucracy and the shortage occupation list restrict meaningful access to
work.249 Further, in December 2021, the UK government announced that despite continuous
lobbying by civil society, the policy preventing asylum seekers from working would
continue.250
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5.2.3 The Right to Work and Immigration Status
5.45

In recent years, some academics have argued that the right to work enshrined in ICESCR

Article 6 has been further breached by the UK’s “hostile environment” policies as they
effectively discriminate based on immigration status. As per the 2008 Civil Penalty Scheme
amended by the Immigration Act 2014 and Immigration Act 2016, the “right to work” policy
makes it a crime both to employ someone without the legal right to be in the UK and to work
in the UK without legal immigration status (“illegal working”).251 This includes people who
have had their asylum claims refused but are unable or unwilling to return to their country of
origin, as well as “irregular migrants” who either do not seek or have not qualified for legal
immigration status.
5.46

The right to work policy risks forcing people into poverty and destitution, with some

having no choice but to work in the shadow economy,252 leading to potential further violations
of Article 7 rights. Indeed, the critique that criminalising people working in violation of
immigration rules is likely to make them more vulnerable to exploitation was made throughout
the passing of the Immigration Act 2016, as well as subsequently with empirical evidence.253
Academics have argued that the policy is a response to a governance crisis, attempting to uphold
light-touch regulation policies whilst shifting blame onto migrants for the deteriorating
conditions for workers in the bottom half of the UK´s neo-liberal labour market.254
5.47

Further, the way in which the policy is implemented – through requiring employers to

conduct “right to work checks”, which in itself is not a legal obligation, but exposes the
employers to a £20,000 penalty if a person without legal status is found to be employed255 –
can lead to indirect discrimination based on ethnicity and nationality.256 Research has shown
that enforcement of the policy disproportionately affects South Asian and Chinese restaurants
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and takeaways, resulting in both discriminatory and ineffective results.257 Although the level of
protection afforded to people without immigration status under the Equality Act 2010 is
questionable, as the recent case Taiwo v Olaigbe258 confirmed that immigration status is not
included within the protected characteristic of nationality, cases of discrimination could still
occur if employers target specific people for “right to work checks” based on their appearance
or accents.

5.2.4 Unemployment and Unemployment Disproportionately Affecting Certain Groups
5.48

In terms of the general right to work, the Committee recommended that the UK review

employment policies to address the root causes of unemployment, as well as develop an action
plan focusing specifically on young people, disabled people and ethnic, religious or other
minorities.259 For overall access to employment, the Equality and Human Rights Commission
assesses progress as “moderate”, largely due to increases in the overall employment rate and
narrowing of gender and disability gaps in employment.260 Indeed, in September 2021, the UK
unemployment rate was estimated at 4.3%261 (in Northern Ireland, 4.1% for June-August
2021)262; whilst this is slightly worse than the pre-pandemic rate of 4.0%, it has improved
throughout 2021 and is an improvement from the September 2016 rate of 4.8%.263

257

Qureshi et al, ‘Access Denied: The Human Impact of the Hostile Environment’ (IPPR, September 2020) 13.
[2016] UKSC 31
259
Equality and Human Rights Commission, ‘ICESCR Concluding Observations 2016, Paragraph 30’ (EHRC)
258

<https://humanrightstracker.com/en/un-recommendation/icescr-concluding-observations-paragraph-30/>
accessed 5 December 2021; CESCR, 'Concluding observations on the sixth periodic report of the United Kingdom
of Great Britain and Northern Ireland' (14 July 2016) UN Doc E/C.12/GBR/CO/6, para 30.
260
Equality and Human Rights Commission, ‘Access to Employment- UK Government Assessment’ (EHRC)
<https://humanrightstracker.com/en/progress-assessment/access-to-employment-uk-government-assessment/>
accessed 5 December 2021.
261
ONS,
‘Unemployment
Rate’
(UK
Statistics
Authority,
16
November
2021)
<https://www.ons.gov.uk/employmentandlabourmarket/peoplenotinwork/unemployment/timeseries/mgsx/lms>
accessed 5 December 2021.
262
Department for the Economy, ‘Labour Market Statistics’ (Northern Ireland Statistics and Research Agency, 12
October 2021) <https://www.economy-ni.gov.uk/news/labour-market-statistics-35> accessed 4 December 2021.
263
ONS, ‘Unemployment Rate’ (UK Statistics Authority, 16 November 2021)
<https://www.ons.gov.uk/employmentandlabourmarket/peoplenotinwork/unemployment/timeseries/mgsx/lms>
accessed 5 December 2021.

65

Ethnic Minorities
5.49

Action to ensure unemployment does not continue to disproportionately affect ethnic

minorities, as well as address root causes of disparities, has arguably been limited. In 2017, the
McGregor-Smith Review on race in the workplace was published, which identified issues faced
by black and minority ethnic (BME) accessing and progressing in employment, finding
discrimination and bias “at every stage of an individual’s career, and even before it begins”,264
as well as recommendations for reversing this. The government response stated that to followup on this, the “best method is a business-led, voluntary approach and not legislation”,265 stating
that they would call businesses to action and draw attention to the importance of effective
diversity policies, encouraging businesses to take on action recommended in the report. This
has been criticised as showing a lack of commitment to take concrete action to improve
workplace diversity.266
5.50

Similarly, in 2017, the Parker Review was published to explore how to improve ethnic

diversity of UK boards and included the recommendation to legislate to ensure that companies
publish information on the ethnicity pay gap267 (similar to existing requirements on the gender
pay gap); although the government consulted on ethnicity pay reporting ending in January 2019,
results are yet to be published, and no action has been taken268 despite calls from civil society
to review the policy or make reporting mandatory.269 The 2020 Parker Review Update Report
concluded that the writers “do not believe that sufficient progress has been made”,270 though
the role of the government has not been directly discussed.
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5.51

The lack of progress in tackling root causes of employment inequity is evident in

disaggregated unemployment figures: since 2016, the difference in unemployment between
white communities and all other ethnic minority groups has widened (the “ethnicity
employment gap”). In September 2021, the unemployment rate for white ethnic groups was
3.8%, compared to 8.4% for all other ethnic groups (combined). Unemployment was
particularly high amongst Bangladeshi (12.3%) and Black/African/Caribbean/Black British
(10.2%) groups. In comparison, in September 2016, 4.6% of white groups were unemployed,
as were 8.5% of people from all other ethnic groups.271 Therefore, in September 2016, the
unemployment rate for non-white groups was 1.8 times higher than for white groups, whilst in
September 2019 it was 2.2 times higher. This reversal of progress appears attributable to the
COVID-19 pandemic: in September 2018, the unemployment rate of non-white groups had
dropped to 1.6 times higher than for white groups.272 The disparity between white and all other
ethnic groups exists in all regions with the exception of Wales, where unemployment in June
2021 was 4% for both groups.273
Young People
5.52

Similarly, whilst unemployment in young people has improved since 2016, the disparity

with overall unemployment has not decreased significantly. In September 2021, the
unemployment rate for young people in the UK was 11.7% (2.7 times greater than overall
unemployment), whilst in September 2016 it was 13.3% (2.8 times greater than overall
unemployment).274 The lack of progress may be partially attributable to policies on
apprenticeships: as noted by the Equality and Human Rights Commission, the government has
not met its target for new apprenticeships, with total apprenticeships decreasing since the
introduction of the Apprenticeship Levy in 2017.275 Recent research also shows that people
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from black, Asian and mixed ethnic groups continue to be very under-represented in
Apprenticeships, and within certain sectors in particular, with little change in participation over
the last decade.276 This is reportedly largely due to not being engaged by government awareness
campaigns or agencies, and a lack of awareness on where to find information about
apprenticeships.277 Indeed, unemployment is particularly problematic for non-white young
people: in 2019 the unemployment rate for white 16-24 year olds was 10%, compared to 19%
amongst all other ethnic groups. The impact of the £2 billion Kickstart Scheme 2020 (part of
the Plan for Jobs 2020 and response to COVID-19 pandemic), which provides placements to
those aged 16-24 who are claiming Universal Credit and at risk of long-term unemployment,
remains to be seen.
Disabled People
5.53

During the pandemic, there was a widening of the disability employment gap between

April and December 2020, though this narrowed again in early 2021.278 Further, since 2016,
there have been positive improvements in the disability employment gap: in September 2021,
the unemployment rate for disabled people was 7.5% or 1.9 times higher than the
unemployment rate for non-disabled people, whilst in September 2016 it 10.0% or 2.2 times
higher than the unemployment rate for non-disabled people.279 As with the ethnicity pay gap, it
is not a legal requirement to publish disability pay gaps. However, there is evidence that this
remains persistent: although in 2018 official government statistics estimated the gap at
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12.2%,280 the Trades Union Congress (TUC) estimated the gap to be 15.5% in 2019, 19.6% in
2020 and 16.5% in 2021.281

5.2.5 Equal Opportunities in the Workplace
5.54

Although not specifically mentioned in the Concluding Observations, there is an

increasing amount of research on discrimination faced within the workplace, covering not just
differential employment and pay rates but also issues faced during career progression,
segregation in the labour market and treatment in the workplace.282

5.2.6 Low Quality and Low-Paid Work
5.55

In 2016, the Committee recommended that the UK:
(a) Reduce the use of temporary employment, precarious self-employment and ‘zerohours’ contracts; create opportunities offering security and protection of work rights;
(b) Ensure the work and social security rights of all workers, regardless of contract type,
are guaranteed and enforced.283
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5.56

With regards to just and fair conditions at work in general, the Equality and Human

Rights Commission assesses progress as ‘limited’.284 In response to the Taylor Review of
Working Practices in 2017, which emphasised putting quality of work on an equal footing with
quantity of work when measuring success,285 the government published the Good Work Plan
in December 2018. It aims to address quality of work issues, including the lack of income
security or cycle of lower-paid work faced in certain sectors, focusing on the self-employed,
agency workers and those in the gig economy, as well as consider whether modern employment
practices require updating employment laws.286 It has been criticised by academics as the plan
for achieving “quality work” largely focuses on developing evaluation metrics to measure the
progress of quality work, rather than focusing on the empowerment of workers through trade
unions or using international standards relevant to “decent work”, as well as prioritising
marketisation in favour of respect for fundamental human rights.287 Further, the government
has not responded formally to consultations under the Good Work Plan or introduced an
Employment Bill to implement commitments.
5.57

It has been suggested by academics that the 2019 Fair Work Wales288 report by the

Welsh Fair Work Commission is a much more practical and comprehensive plan for promoting
fair work, which policymakers across the UK should take on board.289 In particular, this is due
to its focus on “fair work” rather than “good work” or “job quality”, emphasising the moral
aspect of ensuring basic legal entitlements, equality of pay levels and job security.290 With
regards recommendations, it is noted that the report emphasises an active role for government,
not just in championing fair work but also ensuring it becomes embedded in policy and practice
(rather than the “voluntarism” approach of UK Labour, Conservative and Coalition
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governments)291, as well as the role of institutions such as trade unions and social partners
(EHCR, Acas and similar).292 Further, the Fair Work Wales report notes that some observers
believe that the Good Work plan falls short of supporting workers in the gig economy.293
Indeed, the approach of the Fair Work Wales report appears more compliant with the
Committee approach increasingly shifting away from focusing merely on employment rates
and pay gaps towards realising the “decent work” aspect of Article 6 (for example see paragraph
5.3 above on General Comment No 18 and paragraph 5.8 on the 2016 Concluding Observations
recommendations on low-quality and low-paid work).
5.58

Separately, academics have also suggested that government social policies have played

an increasing role in contributing to the issue of poor-quality work. In 1997 the welfare-to-work
scheme was welcomed by the Committee (see paragraph 5.8), following the 1995 Jobseekers
Act which introduced assessing jobseekers’ behaviour for the first time. The Welfare Reform
and Work Act 2016 and the Welfare Reform and Work (Northern Ireland) Order 2016 are the
latest developments, introducing new limitations, freezes and cuts into the welfare system.294
In general, a welfare-to-work scheme requires people to seek and accept work on the basis that
otherwise they will lose access to social support, with such policies often presented as the best
route out of poverty.295 However, academic research shows that the UK welfare-to-work system
has become moved away from supporting people to find jobs and towards introducing more
benefit sanctions, which some claim is part of a shift towards a more punitive approach to
poverty management.296 The Welfare Reform Act 2012 adopted a particularly punitive
conditionality regime with the introduction of Universal Credit;297 it has been shown that noncompliance with Universal Credit requirements leads to the second-harshest sanctions
worldwide.298 Indeed, the UN Special Rapporteur on Extreme Poverty and Human Rights, in
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his visit to the UK in 2018, emphasised the punitive effects of welfare conditionality on the
worst-off.
5.59

There has been much empirical research on how the deeply coercive conditionality of

the scheme pushes the poor and disadvantaged into precarious work, conditioning in-work
poverty rather than helping people escape from it.299 This is not to say that welfare-to-work
schemes can never be legitimate or are always unjust, but the particular operation in the UK
has created a system of coercing people into exploitative work that has been labelled “statemediated structural injustice”.300 Although the State does not directly exploit people, it is argued
that to the extent a State is responsible for an unjust structure, it has a duty to remedy the
injustice, so in this case the government has an obligation to examine and address the current
scheme.301 Indeed, the European Committee of Social Rights has found that parties may violate
the rights of workers under Article 1(2) of the European Convention of Human Rights (ECHR)
if welfare-to-work schemes have excessive conditionality and work is exploitative, which
academics have argued that the UK system fulfils.302

5.2.7 Equality of Women Accessing Work and in the Workplace
5.60

In the 2016 Concluding Observations, the Committee recommended that the UK:
(a) increase the number of women in decision-making roles, in public and private sectors;
(b) end the gender pay gap, and tackle gender-based segregation in the labour market;
(c) guarantee equal pay for work of equal value, without discrimination.303
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5.61

Academics have suggested that one explanation for the gender gap in earnings is related

to the limited access of women to workplace power structures, indicating that the three
Committee recommendations are interrelated. One study shows that increases in the proportion
of women in management positions correlates with decreased non-managerial gender gap in
earnings, regardless of changes in equality and diversity policies.304
5.62

Although the government published the Gender Equality at Every Stage Roadmap in

2019305 with accompanying research306 on barriers to women’s progression in the workplace,
progress has not yet been evaluated despite clear guidelines on monitoring indicators. It is out
of the scope of this brief to conduct a comprehensive review of these indicators; an initial look
at the gender pay gap indicates some improvement. It should be noted that this provides a very
limited picture of the situation; further, in research comparing the UK to Australia, France,
Spain, Sweden and South Africa, the UK’s gender pay reporting system ranks joint-last, largely
as UK employers are not required to take any action to reduce their gaps, with no thresholds or
penalties, and a “huge section” of the workforce is not covered as it does not apply to companies
with fewer than 250 employees.307 Gender pay gap reporting also does not apply to Northern
Ireland.
5.63

In 2017, the Equality Act 2010 (Gender Pay Gap Information) Regulations 2017 came

into force, requiring employers to publish information about their gender pay gaps (though the
requirement was suspended for the 2019-2020 reporting year due to the COVID-19
pandemic).308 In 2016 (prior to mandatory reporting), the gender pay gap was 18.2% (9.4% for
full-time workers, -6.1% for part-time workers). The numbers have since improved: in 2021,
the gender pay gap was 15.4% (7.9% for full-time workers, -2.7% for part-time workers.
304
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Notably, the gender pay gap is higher in every English region than in Wales, Scotland, and
Northern Ireland.309 However, attention needs to be paid to larger disparities in the gender pay
gap within certain occupations, regions, age groups, and salary bands (including within
apprenticeships) in order to highlight remaining gaps.
5.64

Previous academic and civil society research has emphasised that gender-based

segregation within the workplace is fuelled by early segregation, including in apprenticeships.
Recent research confirms that this is an ongoing issue, with research finding that “the
apprenticeships system does little to address the gender pay gap … largely reflects differences
in the sectors that men and women undertake apprenticeships in, and the huge variations in pay
levels between them”.310 Academics have argued that occupational segregation should be
considered at a local level with policies channelled through local authorities, as studies of local
labour markets in England and Wales show that occupational segregation and its outcomes are
highly contingent on the local context.311

5.2.8 Minimum Wage and Minimum Wage for Young People
5.65

Prior to 2016, the amount of National Minimum Wage received was dependent on age.

In April 2016, the National Living Wage was introduced for those aged 25 and over, with the
National Minimum Wage still applying to all those of at least school-leaving age.312 In the 2016
Concluding Observations, the Committee recommended that the UK extend the National Living
Wage to under 25s and set it at a level which provides workers and their families with a decent
standard of living.313 In October 2021, the National Living Wage for workers aged 23 and over
was increased to £9.50 an hour following the Low Pay Commission’s recommendations (from
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April 2022).314 This is still lower than the “real living wage” advocated for by the Living Wage
Foundation which stands at £9.90 across the UK and £11.05 in London.315 Further, despite the
Committee recommendation to extend this to under 25s and statement that this was otherwise
discriminatory, there are still differential rates for those under the age of 23, dropping to £4.81
an hour for apprentices and workers aged 16-17 and £6.83 an hour for workers aged 18-20.

5.2.9 Bullying and Harassment in the Workplace
5.66

Although not raised in previous Concluding Observations, the Equality and Human

Rights Commission has shown that bullying and sexual harassment in the workplace are
widespread.316 In July 2021, the government committed to introducing a duty on employers to
take reasonable steps to prevent sexual harassment, as well as creating explicit protections from
harassment by third parties.317 It is also considering ratifying the ILO Convention 190 on ending
violence and harassment in the workplace, though there has been little information on this since
early 2020.318

5.2.10 Health and Safety Conditions in the Workplace
5.67

Although not raised as a concern in Concluding Observations since 1985, there are

indications that the pandemic had a negative impact on health and safety conditions in the
workplace, particularly for frontline workers, including increased exposure to COVID-19 of
health and social care workers (see paragraph 5.43 above).319
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5.2.11 Working Conditions of Migrant Workers
5.68

Recommendations by the Committee in 2016 included requesting that the UK:
(a) ensure all migrant workers enjoy equal rights for pay, protection from unfair dismissal,
rest and leisure, working hour limits, social security, and maternity leave;
(b) protect migrant workers (including migrant domestic workers) from all forms of
exploitation and abuse, including through the Modern Slavery Act 2015;
(c) ensure migrant workers who feel their rights have been violated can make formal
complaints and get legal assistance;
(d) monitor the working conditions of migrant workers (including migrant domestic
workers).320

5.69

Whilst migrant workers are not directly discriminated against in UK employment law,

the UK has not ratified the International Convention on the Protection of the Rights of All
Migrant Workers and Members of their Families.321 Further, since 2016, there has been no
significant positive action to remedy the work-related disadvantages faced by migrant workers,
particularly domestic workers, that were highlighted previously by the Commission. In
particular, there are criticisms that the visa system contributes to the abuse of migrant domestic
workers by their employers due to them not being allowed to change employers as well as being
deterred from reporting abuse to the police.322 The UN Special Rapporteurs on human rights of
migrants and trafficking in persons sent a joint communication in May 2021 concluding that
workers should be able to change employers at any time and extend visas,323 though this has
320
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not been acted upon. Separate concerns are evident as the Nationality and Borders Bill proposes
reforms to modern slavery law and practice, which civil society has noted are likely to have
unintended negative consequences on victims of trafficking and slavery.324
5.70

Although migrant workers are protected by the same laws that protect other workers in

the UK, including access to the same complaint mechanisms, research indicates that effective
enforcement of rights in courts continues to remain an issue, with migrants less likely to take
action in comparison to UK-born workers. With relation to EU workers, academics have
suggested that under-enforcement of rights may be made worse by Brexit due to anxiety about
immigration status,325 compounding the fact that EU migrants are already much less likely to
enforce their rights than non-migrant workers for reasons including precarious employment
relationships generating opportunities for exploitation, lack of knowledge or misunderstanding
of tribunals and processes, inadequate opportunities for free specialist advice in an appropriate
language, and feeling that the system is stacked against them.326
5.71

Similarly, data indicates that the COVID-19 crisis disproportionately negatively

impacted migrant workers, as they are more likely to be working in industries affected by the
crisis, as well as more likely to be self-employed and in temporary work. As visa conditions
often include barriers to accessing public funds, this puts them in a particularly precarious
position.327
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5.2.12 Right to Form and Join Trade Unions and Associated Rights
5.72

In 2016, the Committee recommended that the UK review the Trade Union Act 2016,

ensure all workers enjoy full trade union rights without interference, implement the
Employment Relations Act 1999 (Blacklists) Regulations 2010 to prevent blacklisting of trade
union members, and guarantee that blacklisted workers can take effective legal action and
receive compensation.328
5.73

Whilst the Act has not been reviewed or substantially amended, campaigning has led to

certain concessions, though it is still believed to be “damaging and divisive”, with “serious and
unnecessary restrictions on unions and their members”.329 Academics have noted that the
additional challenges to taking industrial action that were created by the Act have not yet been
addressed, and the need for a new framework is even more imperative given the changing
market in the UK and the rise of the gig economy.330 Strike activity is historically low in Britain,
and it is expected that the level of strikes will fall further as a result of the Trade Union Act. An
examination of other methods of resolution indicates that these are not replacing strike action,
and they do not provide effective remedies in terms of generating leverage over employers.
Further, they are not compatible on the collective level, and are almost wholly rear-guard
actions. It is claimed that the last three to four decades have resulted in attempts by the
government to suppress the level of individual disputes.331
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5.74

With regards to blacklisting, there have been calls for a public inquiry into the

construction blacklisting scandal;332 however, the government did not launch an inquiry, so an
investigation is being commissioned by Unite the Union.333
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6
6.1

The Right to Social Security and Protection
Article 9 of the ICESCR covers the right of everyone to enjoy social security without

discrimination.334 This right has been extensively laid out by the CESCR in its General
Comment No 19. It is considered to be an important factor in the reduction of poverty and
the fostering of social inclusion.335 The Committee considers availability, accessibility and
adequacy as key components of this right.336 The right is further broken down in the coverage
of social risks and contingencies, sickness, old age, employment injury, health care, family and
child support, disability, survivors, orphans, and maternity.337
6.2

In its obligations to respect, protect and fulfil rights, the Committee considers that a

State Party should progressively move towards the realisation of these rights without
discrimination (see section Non-Discrimination). It follows, then, that any retrogression is
inherently incompatible with the Covenant - being allowed only on very concrete and justified
occasions (see above paragraph 4.1) - and governments are obliged to take necessary steps to
ensure social security for all.338
6.3

Article 10 recognises that the “widest possible protection and assistance should be

accorded to the family”,339 with special protection given to mothers before and after childbirth
(Article 10 (2)), and emphasis on ensuring all children and young persons are protected from
economic and social exploitation without discrimination (Article 10 (3)). Whilst there is no
General Comment specifically discussing the scope of Article 10 obligations, General
Comments 16, 18 and 19 reference Article 10 stating the requirement of States to take
appropriate measures to eliminate gender-based violence and provide victims with safe
housing, remedies and redress for physical, mental and emotional damage,340 the need to protect
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children from work likely to interfere with their development or physical and mental health,341
provide childcare and welfare, provision of special facilities for persons with disabilities and
older persons342 and granting paid maternity leave and appropriate medical benefits to all
women.343

6.1 Evolution until 2016: Analysis of Concluding Observations 1980-2016
6.4

The Concluding Observations present quite extensive coverage of social security in

Article 9 in the early reporting cycles, with a substantive number of issues related to the
provision of social security, as well as- more concretely- maternity leave and pensions. The
issue comes up quite often again in the last cycles in 2009 and 2016. Although it is also true for
other substantive rights, it is of particular relevance to mention that the Committee goes into
depth on issues relating to this right, devoting several paragraphs and recommendations
whenever it comes up.
6.5

With regard to Article 10, the Committee has raised three main issues on violence and

protection. The topic of gender-based violence, particularly domestic violence against women,
has been emphasised in all Concluding Observations since 1997, whilst corporal punishment
of children in the home was discussed in 2002 and 2009, and the condition of children in care
was mentioned in 1997. Aside from violence and protection matters, the Committee has also
raised matters that affect equality between men and women, as well as the ability of parents to
engage successfully in work, including parental leave benefits and the provision of childcare
services.
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Negative or insufficient developments
Topic discussed with no positive or negative judgement
Positive developments

Concluding Observation: Cycle and Year
Rights

Issue

VI

V

IV

III

II

II

I

I

2016

2009

2002

1997

1994

1985

1981

1980

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

Social security (EHRT art 9,
Article 9-

10, 11)

right

Ratification of social security

to

social

instruments

security

Social care for older persons-

-

pensions (EHRT art 9, 11)
Childcare-

provision

of

-

services (EHRT art 3, 7, 10)
Article 10-

Parental leave and benefits

protection

Punishment of children in the

of family,

home

mothers,

Condition of children in care

children

Gender-based violence
Foreign partners joining British

-

-

-

-

-

partners

-

-

-

-

-

Table 4: Overview of issues related to social security and protection raised by the Committee in each
Concluding Observation, since the first periodic review in 1981.

Provision of Social Security in the United Kingdom
6.6

The first mention of social security is in the 1980 review cycle, when the UK

representative praises the country for having a long record of protecting economic, social, and
cultural rights. Mr Whyte recalls that the UK security system had been in place since World
War I and had been consistently expanding throughout the past decades,344 and the
representative from Japan recognises that the UK “had been a world leader in the field of social
security”.345 The ILO representative also recognised that some advancement had been taking
place in the past years but requested further information.346
344
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6.7

The same reporting cycle raised concerns about discrimination in the provision of

social security to certain workers in non-metropolitan areas and migrants arriving in the
UK.347 The UK responded that there was no restriction on access to social security by migrants,
provided they had legal status.348 This is further assured in the 1981 review cycle when stating
that social security “applied to foreigners in exactly the same way as it did to indigenous British
subjects”.349
6.8

As the CESCR points out in its General Comment No 3, any State Party must justify

the appropriateness of any measures taken, in case they might be discriminatory.350 This is why
the UK elaborates a bit more when justifying its social security measures in the 1985
Concluding Observations. The UK further clarified that the exclusion of certain groups from
the enjoyment of social security was due to, on the one side, to the fact that women were
excluded because they were already receiving a maternity allowance and, on the other, workers
in trade disputes who could claim benefits without depending on their employers.351
6.9

The same 1985 review cycle recognised the step taken when creating a federal

Department of Community Services.352
6.10

Although the tone regarding social security had been generally positive and had

included the praising of several measures, from 1994 onwards, the Committee adopts a much
harsher tone and starts to express concern for failings in the social security system. The
1994 Concluding Observations recommend that the UK revise its social security system as soon
as possible.

347

ibid, para 13 and 15.
ibid para 40.
349
CESCR, 'Sessional Working Group of Governmental Experts on the Implementation of the International
Covenant on Economic, Social and Cultural Rights: Summary Record of the 16th Meeting' (24 September 1981)
UN Doc E/1981/WG.1/SR.16, para 3.
350
CESCR, 'General Comment No 3: The Nature of State Parties' Obligations (Art. 2, Para. 1, of the Covenant)'
(14 December 1990) UN Doc E/1991/23.
351
CESCR, 'Sessional Working Group of Governmental Experts on the Implementation of the International
Covenant on Economic, Social and Cultural Rights' (6 May 1985) UN Doc E/1985/WG.1/SR.17, para 24.
352
ibid, para 24.
348

83

6.11

When the issue was brought up again in 2016, the Committee expressed deep

concern about retrogressive measures taken in matters of social security. The document
criticised the cuts in welfare introduced with the Welfare Reform Act 2012 and the Welfare
Reform and Work Act 2016. By passing this legislation, the UK was reducing the “household
benefit cap, […] the spare-room subsidy (bedroom tax), the four-years freeze on certain benefits
and the reduction in child tax benefits”.353 The Committee is particularly wary about the
discriminatory impact these measures have had on disadvantaged and marginalised
groups and “women, children, persons with disabilities, low-income families and families with
two or more children”.354
6.12

The CESCR calls upon the State Party to reverse the measures that had violated the

UK’s obligation to progressively realise the right to social security and to guarantee that any
welfare benefits are linked to the cost of living and allow all individuals to enjoy an adequate
standard of living.355
6.13

The Human Rights Tracker has equally expressed the concern and has assessed that the

UK has made no progress in ensuring social security for all. According to their analysis,
there have not been any policy changes that have significantly impacted the enjoyment of this
right.356 This same analysis highlights a severe regression in the provision of social care and a
reduction of protection for adult social care.357
Social Care for Older Persons: Pensions in the UK
6.14

The UK representative first mentions the provision of pensions in 1980 by stating that

there had been a substantial rise in benefits since 1977.358 In a similar way, in 1981, the UK
government lays out the fact that a widow might, at the time of retirement, enjoy a pension
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based on the contribution of her husband.359 This same issue relating to the widower pension is
mentioned again in 1985,360 but not dealt with extensively.
6.15

As was the case with social security generally, from 1994 on, the Committee, when

mentioning the state of pensions in the UK, started to express concern on certain issues. In
1994, the CESCR urged the government to make “an enhanced effort” to assess the needs of
older persons and implement policies accordingly.361
6.16

The 2009 reporting cycle laid out concerns regarding the provision of insufficient

pension funds that were jeopardising the ability of disadvantaged and marginalised
groups to enjoy an adequate standard of living.362 The same document encouraged the UK
to ensure that the state pension reform of 2008- which was going to come into effect in 2012would provide sufficient coverage for disadvantaged and marginalised groups.363
6.17

A similarly concerned tone is used in 2016 when the Committee points out the serious

shortcoming of pensions and the link between increased mortality among elderly people
and the reduction in pension benefits.364 The recommendation issued in this Concluding
Observations document had an equally urgent tone when encouraging the UK to “take all
necessary measures to ensure adequate pension benefits, care and treatment of older people”.365
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The provision of adequate welfare benefits for older persons and the obligation to pay particular
attention to the needs of older people are laid out in the CESCR General Comment No 6.366
Parental Leave
6.18

Parental leave is discussed by the Committee mostly with regard to equality between

men and women in terms of benefits and the impact of policies on the ability to work. In
2016, they expressed concern that the modality of shared parental leave does not necessarily
result in the increased participation of men in bearing responsibility for childcare,367 whilst in
2009, the fact that parental and paternity leave were not available to the same extent as
maternity leave was discussed as negatively impacting equal rights between men and women.368
6.19

This had not been raised as an issue since 1985, when concern was raised that maternity

provisions left loopholes for employers to discriminate if they did not have suitable
alternative vacancies for pregnant women.369 Previously, in 1981, the UK representative stated
that as far as they were aware, there were no difficulties faced by self-employed mothers when
obtaining maternity benefits.370
Childcare: Provision of Services
6.20

In 2016, for the first time, the Committee noted concern about the limited availability

and high costs of childcare in England and Scotland, and also stated that the State should
increase its efforts in childcare provision, particularly in Scotland and Northern Ireland.371 As
explained by Engender in their Shadow Report, Scotland has some of the highest childcare
366
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costs in the UK – already amongst the highest in the world – as well as limited childcare offered
by local authorities, which restricts the ability of parents in poverty to take up education,
training and work.372 Further, the Committee on the Administration of Justice noted that that
implementation of Universal Credit envisages childcare infrastructure in place so parents can
find work, though this is extremely limited in Northern Ireland.373
6.21

Previously, there had only been brief mentions of childcare issues, and all were

explanatory: in 1981, the UK representative explained that local authorities were responsible
for providing day nurseries,374 while in 1985 they noted that parents received tax-free benefits
for dependent children in school up to the age of 18.375
Gender-Based Violence
6.22

Since 1997, the Committee has closely followed the issue of gender-based violence.

In that year, they noted “concern” about the “serious incidence of domestic violence against
women”,376 whilst in 2002, they strengthened their language to be “deeply concerned” about
the increase of domestic violence, making specific recommendations and requesting
information on measures to combat the issue.377 In 2009, they reported that despite steps being
taken, domestic violence and in particular violence against women, was still a “widespread
problem”; they also started to note specific points such as the low number of rape cases brought
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to courts.378 Similarly, in 2016, whilst they noted the introduction of the national strategy on
gender-based violence in March 2016, they identified the specific lack of information on
addressing violence against disabled women and girls as a key “regret”.379 This concern is in
line with the importance given to Article 10 rights in the Committee’s General Comment on
disabled people, which explains that their Article 10 rights are frequently ignored or denied.380
Punishment of Children in the Home
6.23

In 2002, the Committee raised the issue of punishment of children in the home for the

first time, recommending that physical punishment by families should be prohibited, in line
with recommendations of the Committee on the Rights of the Child.381 This was not
resolved by 2009, when they reiterated the concern that corporal punishment in the home was
not yet prohibited by law.382 The issue was not mentioned in the 2016 Concluding Observations,
though as reported by the Children and Young People’s Commissioner Scotland in 2016,
corporal punishment remained legal as a matter of domestic law in the UK within the
family environment.383
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Condition of Children in Care
6.24

In 1997, the Committee noted concern about the condition of many children in

government care. Based on the report “People Like Us”, they reported a significant reduction
in the number of available children’s homes and increased placement in foster homes, with
increasing incidence of child abuse in these locations.384
6.25

Although the topic has not been mentioned in Concluding Observations since, 2016

shadow reports observed that supporting children and young people leaving care to achieve
their potential is problematic, and there is a need for services that support children who return
to their families from care.385
Foreign Partners
6.26

In 2009, the Committee raised concern over the increase in the age from 18 to 21 for

foreign partners to join their British partners, due to the discriminatory effects on some groups,
in particular ethnic minorities and women.

6.2 Developments since 2016
6.2.1

Provision of Social Security in the UK

6.27

Social security is arguably one of the most important factors in sustaining adequate

standards of living for those parts of society that struggle to make ends meet. Social security
can be the source of income that sustains one’s livelihood in many cases.
6.28

Despite this being such an important component of peoples’ sustenance, general

literature and the non-profit sector point towards the inadequacy of current welfare allowances.
The welfare reform undertaken between 2010 and 2012 that created the Universal Credit
scheme is perceived to have had devastating effects on the provision of the right to social
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security.386 The reason behind the state roll-back in the provision of welfare is the neoliberalist
rationale that attempts to incentivise people into work through punitive welfare systems.387 The
reform entailed the merging of six different allowances into one single Universal Credit
allowance in 2013 under the justification that it would simplify the procedure, but it had the
complete opposite effect.388
6.29

Measures such as the benefit cap - where you can only receive a certain amount of

money in welfare389 - and the benefit freeze - where benefits were not being increased on a
year-on-year basis390 - prove a sharp retrogression in the provision of social security. The
overall provision of welfare is seen as being insufficient to cover basic needs and often
stigmatising to those who take it up.391 The restructuring of the social security system and the
creation of the Universal Credit Scheme was coupled with a rapid defunding and cut in social
security spending392, around a £34 billion cut since 2010.393 The Institute for Public Policy
Research sees a clear link between the recent surges in poverty levels, destitution, precarity and
debt as signalling the inadequacy of a system that does not provide a high enough allowance to
meet basic needs394 . Currently, the Universal Credit allowance can be between £200 and £500
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a month395, which in many cases entails almost a sixth of the average weekly pay most workers
would need to cover for their expenses.396
6.30

The benefit cap was reversed in April 2020,397 which can be seen as a progressive

measure moving slightly towards the realisation of the right to social security. Nevertheless,
this measure is largely seen as insufficient to provide for basic needs because, since it was
implemented in 2015, prices have soared.398 Thus, when benefits are compared relative to
earnings, welfare allowances are at a record low.399 It is likely that this measure will be
insufficient to reverse retrogressive steps related to austerity measures.
6.31

Scholarship also points towards the inadequacy of the current punitive social

security system and the fact that it often only provides for the bare minimum to survive
and not to thrive.400 Conditionality measures include the two-child limit and the need to prove
that the claimant is looking for work, measures that have not been proven to be effective in
pushing people into work.401 The ‘No Recourse to Public Funds’ measure has also entailed that
many families with a certain immigration status have not been able to access welfare
allowances, reportedly pushing many into poverty.402 Delays in payments are also another
major issue affecting claimants, since it is required to wait for five weeks until the first payment
is made.403
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6.32

This makes it very difficult for claimants to secure an adequate standard of living, since

individuals require a stable income in order to make choices and improve their situation.404 The
inadequacy of the UK’s social security system points towards the inability of the
government to provide a rights-based welfare scheme405 and, thus, places the State Party
far from achieving the progressive realisation of the right to social security.

6.2.2

Social Security and the COVID-19 pandemic

6.33

As is the case with the general standard of living of the UK citizenry (see section The

COVID-19 Pandemic’s Impact on Adequate Standard of Living), the COVID-19 pandemic has
meant the exacerbation of inequalities and the aggravation of many already vulnerable
individuals and families’ situations. One way to alleviate many families and individuals’
emergencies is through state intervention and the provision of welfare to cover for lost income.
6.34

The UK government did roll out an unprecedented budget to cover for the needs

of those that had lost their income and were generally struggling.406 Considering the scale
of the austerity measures implemented during previous decades, the steps taken were seen by
many in a very positive light. Three main emergency measures were implemented: the
Coronavirus Job Retention Scheme, which covered 80% of workers that were on temporary
leave, the Self-Employment Income Support Scheme, and general emergency changes to the
social welfare system.407 Moreover, conditionality requirements were reduced, making it easier
for claimants to access the Universal Credit scheme.408
6.35

Nevertheless, because of the severe shortcomings in the system’s functioning, these

temporary measures were insufficient. Ten years of harsh austerity measures and significant
cuts in spending for welfare have made social security in the UK weak and unable to stand a
404

Clare McNeil, Dean Hochlaf and Harry Quilter-Pinner, ‘Social (In)Security: Reforming the UK’s Social Safety
Net’ (November 2019) Institute for Public Policy Research.
405
Gráinne MacKeever and Tamara Walsh, ‘ The Moral Hazard of Conditionality: Restoring the Integrity of Social
Security Law’ (2020) Australian Journal of Social Issues 55 78-87.
406
Richard Machin, ‘Covid-19 and the Temporary Transformation of the UK Social Security System’ (2021)
Critical Social Policy 41(4) 651-662.
407
ibid.
408
Anjum Klair, ‘Our Social Security Net is Failing During the Covid-19 Crisis’ (3 August 2020) Trade Union
Congress https://www.tuc.org.uk/blogs/our-social-security-net-failing-during-covid-19-crisis accessed 22 January
2022.

92

crisis like the COVID-10 pandemic.409 Although the Universal Credit weekly allowance was
raised by £20, this amount was still not enough to cover for expenses and payment roll-outs
were reportedly delivered late.410 There is also a notorious inconsistency in the allowance
received by long-term Universal Credit claimants and individuals and families claiming
benefits due to COVID-19 circumstances: long-term claimants were still subject to benefit caps,
making many households unable to access the temporary raise in benefits.411
6.36

Moreover, the temporary nature of the measures entails a breach of the UK’s human

rights obligations. The raise in the Universal Credit weekly allowance did not only entail a
positive measure to alleviate the consequences of the COVID-19 pandemic, but it also meant
that the government was generally taking steps to progressively realise the right to social
security and the right to an adequate standard of living.412 Nevertheless, the government
withdrew the measure in October 2021. This cut has likely had devastating effects on the
enjoyment of the right to social security and the right to an adequate standard of living
and can, thus, be read as a retrogressive measure.413

6.2.3

Discrimination in the provision of social security

6.37

The enjoyment of the right to social security without discrimination is one of the most

important tenets of this right (see section Non-Discrimination). Nevertheless, the UK
government approach presents several shortcomings in the provision of social security for all.
6.38

This is the case specifically for disabled people. Scholarship and civil society reports

point towards the disproportionate amount of loopholes and bureaucratic processes disabled
people have to go through in order to receive benefits.414This phenomenon, coupled with
generalised cuts to social security that have disproportionately impacted disabled people, leaves
409
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many households in severe destitution.415 In fact, 59% of families that contained a disabled
person were living in material deprivation.416 The amount of benefits received is considered
insufficient to cover all expenses and ensure a dignified livelihood and cover for all disabilityrelated costs.417
6.39

In relation to the discrimination of disabled people, the UK underwent a review by the

Committee on the Rights of Persons with Disabilities in 2016 where the government was
warned “that there is reliable evidence that the threshold of grave or systematic violations
of the rights of persons with disabilities has been met in the State party”.418 The Committee
considered that violations had been caused by welfare system reforms that have
disproportionately impacted disabled people.419
6.40

Another major example of discrimination is the aforementioned ‘No Recourse to Public

Policy Funds’ measure (see paragraph 6.31). The measures entail that many households without
a permanent right to remain in the UK, such as people on partner visas, students, or migrants
without a permanent leave to remain, are not entitled to receive benefits in case of need.420 For
many, this has meant a significant struggle in meeting housing and general living expenses
and the inability to access any alternative that will cover for these, pushing many into
poverty.421
6.41

Overall, due to the many conditionality measures attached to the enjoyment of

benefits in the UK (see paragraph 6.31), it is safe to conclude that the provision of social
security has not been equally distributed across all welfare claimants. Moreover, general
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austerity measures cuts have disproportionately affected the most disadvantaged groups of
society as well as women and families with children.422
6.42

As a more concrete example, and drawing from previous concerns, the CESCR pointed

out (see paragraph 6.14), pensions have been deemed insufficient to cover the general cost
of living expenses. According to Centre for Ageing Better, 5 million people will reach
retirement age at risk of not having enough to cover an adequate standard of living.423
The inadequacy of the pensions system also disproportionately affects individuals from Black,
Asian and minority groups backgrounds, who often have no other alternative but to use their
savings (in case they were able to gather enough funds to retire).424 Women and single
households are in a similar position, facing more difficulty in meeting their expenses due to the
insufficiency of the amounts given in benefits.425

6.2.4

Parental Leave

6.43

In 2016, the Committee recommended that the UK review the system of shared parental

leave with a view to supporting equal sharing of duties.426 There appears to be little progress
on this, with the Equality and Human Rights Commission noting in 2020 that the complexity
and insufficiency of the parental leave scheme reinforces gendered assumptions about
caring responsibilities and place a disproportionate responsibility for childcare onto
mothers.427 Academics have elaborated on this, arguing that an effective scheme would
encourage more men to participate more equally in parenting, transforming the entrenched
traditional division of caring roles in the UK.428 Since the 1990s, policies aiming to increase
equality of paternity leave have been met with low take-up, because they have consistently
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provided a lower level of benefits compared to maternity leave.429 With regards the current
shared parental leave system (introduced in December 2014), commentators have argued that
despite being an improvement on previous schemes, certain features of the policy – for example
requiring mothers to consent that father take some shared leave, as well as requiring fathers to
meet certain eligibility criteria – demonstrate a continued reluctance of the UK government to
fully embrace an “involved fatherhood” model as well as commit to gender equitable parental
leave.430 This is viewed as falling within the wider debate on fathers as primary carers.431

6.2.5

Childcare: Provision of Services

6.44

In 2016, the Committee recommended that the UK ensure childcare services are

accessible and affordable, particularly in Scotland and Northern Ireland.432 In Scotland, the
COVID-19 pandemic interrupted a planned expansion of childcare provision though this
resumed in August 2021; the government has committed to providing 1,140 hours per year
(around 30 hours per week) of childcare for all 3–4-year-olds and some 2-year-olds,433 which
is the most generous scheme across the UK and meets campaigner demands for the provision
of 30 hours per week of early childcare. However, in Northern Ireland, the number of hours
of childcare available to all 3–4-year-olds is just 475 (855 hours in some pre-schools), and
there is no programme for children aged two and under.434

6.2.6

Childcare, Housework and Gender Inequality

6.45

As well as highlighting the importance of childcare provision, the COVID-19

pandemic has led to observations on continued gender inequality as regards housework
and childcare. Empirical research found that during the first COVID-19 lockdown, although
both men and women who lost paid working time increased the time spent on domestic chores,
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women still disproportionately bore a larger share of housework whilst men increased time
spent on childcare.435 It has been speculated that remote working may be helpful for mothers’
careers, and longer hours spent by fathers with children may help accelerate changes in gender
norms.436 However, separate research has shown that female workers working from home
ended up taking disproportionate responsibility for both childcare and housework,437 and that
differences in working patterns between mothers and fathers have continued to diverge to the
detriment of working mothers.438

6.2.7

Gender-Based Violence

6.46

The Committee has consistently provided specific recommendations on action on

gender-based violence, including requesting that the government provide information on the
impact of the national strategy on gender-based violence in its next report, particularly on
disabled women and girls. 439 The government has detailed this in its 2021 policy paper on
tackling violence against women and girls, including a breakdown of progress against previous
actions.440 However, the Equality and Human Rights Commission views general progress on
violence against women and girls as “limited”, as despite recent reforms strengthening the
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legal framework, it will take time for their impact to be realised.441 This is likely exacerbated
by the COVID-19 pandemic, which correlates with an increase in the number of policerecorded domestic abuse crimes as well as the number of domestic abuse cases referred to
victim support.442 Critics have also argued that the Domestic Abuse Act 2021 and the UK’s
wider approach to domestic violence and abuse demonstrates a shift in framing the issue as
“abuse” rather than “violence”, suggesting a “watering down” of the response,443 and also fails
to recognise violence and abuse as gendered issues, making it unlikely that the lives of
women victims will improve.444
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7
7.1

The Right to an Adequate Standard of Living
Article 11 of the ICESCR recognises “the right of everyone to an adequate standard of

living for himself and his family, including adequate food, clothing and housing and to the
continuous improvement of living conditions”.445 Because of the nature of this substantive
right, the Committee has broken down its analysis into different pieces. The most important
provisions the UN has extensively laid out and will be dealt with in the section are the right to
adequate housing and the right to food. Nevertheless, because article 11 also makes a
reference to a general acceptable standard of living, the section will also briefly introduce
whether the Concluding Observations have covered the topic of poverty in the UK for the past
six cycles.
7.2

The Committee established the interpretation of the right to housing in the wider sense

of living “somewhere in security, peace and dignity”,446 rather than just having a roof
over one´s head. Therefore, General Comment No 4 considers this right to be composed by:

7.3

•

legal security of tenure,

•

availability of services,

•

affordability,

•

habitability,

•

accessibility,

•

location,

•

and cultural adequacy.447

Because the right to housing is central to the realisation of many other human rights

and, generally, the attainment of human dignity, it is considered extensively in the Committee’s
Concluding Observations.
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7.4

On the other hand, the right to food, although considered of “crucial importance for the

enjoyment of all rights”,448 is not considered in the UK reporting cycles until 2016. General
Comment No 12 lays out the components of the right to food, considered central to this right
the adequacy of food and the sustainability of food availability and access.449

7.1 Evolution until 2016: Analysis of Concluding Observations 1980-2016
Negative or insufficient developments

Concluding Observations: Cycle and Year
VI

Rights

V

IV

III

II

II

I

I

2016 2009 2002 1997 1994 1985 1981 1980
Poverty (EHRT art 9, 11)
Poverty

right to an

general availability, affordability,

adequate

accessibility

standard

-

-

-

-

-

-

-

Poverty- Northern Ireland (EHRT
art 9, 11)

Article 11-

-

-

-

Right to discrimination of disadvantaged /

of living- housing

marginalised (art 2, 11)

poverty

Evictions
Homelessness
Right to food

Table 5: Overview of issues related to adequate standard of living raised by the Committee in each Concluding
Observation, since the first periodic review in 1981.

7.5

Since the start of the first reporting process under the ICESCR in 1980, the Committee

has consistently dealt with three broad issues in the fulfilment of article 11 of ICESCR by the
UK: widespread poverty, issues under the right to housing and the neglect of the right to
food.
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7.6

Some of these issues (see table above for reference) have been consistently discussed

throughout the six UK reporting cycles, indicating the degree of concern the Committee shows
in the lack of steps taken by the government to fulfil the core components of these substantive
rights. It is common, nevertheless, that certain concerns are raised in relation to more specific
circumstances. The right to housing is an especially good example since issues mentioned in
the documents can be referred back to the elements of the right as laid out in General Comment
No 4.
7.7

The only right that has not been raised consistently throughout the reporting cycles is

the right to food. Despite its crucial role in achieving other rights - as is also the case with many
of the components of the adequate standard of living - it had not been dealt with before the 2016
Concluding Observation. The Committee deals extensively with the components and
importance of the right to food in its General Comment No 12, but does not advance any
concerns about the UK’s fulfilment in any previous reporting cycles. This might be, in part,
because some shadow reports submitted to the Committee started to draw attention to the topic
only after the dramatic increase in food bank usage once the UK government reworked
the social security system450 (see section Food Availability and Affordability in the United
Kingdom for further discussion).
Poverty in the United Kingdom
7.8

The first time the issue of poverty is mentioned in the UK’s Concluding Observations

was in 1997. The Committee notes with concern that “there exist unacceptable levels of poverty
among certain segments of the population in the State party”.451 The document also points
450
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towards a worrisome inequality trend that significantly broadens the gap between the
upper and lower classes of society.
7.9

A similarly worded concern was raised in 2002, making special emphasis on the

“persistence”452 of unacceptable levels of poverty. Growing inequality is again mentioned, and
the Committee raises for the first time the fact that poverty disproportionately affects
children. The government is then urged to tackle the problem and incorporate the Committee’s
comment and the Covenant into enacted legislation.453
7.10

In the subsequent reporting cycle, the Committee reiterated its concern and raised the

issue of high levels of inequality among different social groups again. In 2009, the CESCR
also identified children, ethnic minorities, asylum-seekers and migrants, older persons,
single mothers, and disabled persons as the most affected by poverty levels in the
country.454 These particular groups are singled out because any State Party has an obligation
to observe non-discrimination in the fulfilment of any of the economic, social and cultural
rights.455 According to the CESCR’s General Comment No 20, non-discrimination is “an
immediate and cross-cutting obligation in the Covenant”.456
7.11

In the sixth reporting cycle in 2016, the Committee employs almost the same language

to express concern about poverty levels in the State Party´s territory. This most recent document
also points towards the fact that the UK does not have an agreed-upon definition of poverty
and that the government has refused to set targets with bound deadlines to be met for
measures to reduce poverty to be implemented.457
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7.12

This seems to be a particular concern of the Committee since the UK seems to have

taken no steps to ameliorate the situation of citizens in poverty and is refusing to set a roadmap
to do so in the future, thus failing to progressively realise the right of everyone to an adequate
standard of living. The lack of adequate aggregate data (as discussed in paragraph 3.29) makes
it almost impossible to grasp the extent of the problem and draft policies and budgets
accordingly.
High Poverty Levels in Northern Ireland
7.13

When dealing with poverty levels in the UK, the Committee has given special focus to

the high poverty levels in Northern Ireland throughout all the Concluding Observations where
poverty is mentioned.
7.14

Most of the instances where worrying levels of poverty in Northern Ireland are

mentioned, it is incorporated in expressions of concerns about general poverty levels in the UK.
It is usual to see the Committee mention how the region of Northern Ireland has
disproportionately high poverty levels compared to the rest of the country.
7.15

In 2009, the Committee notes that poverty levels dramatically vary when looking at the

different regions across the UK, with some areas experiencing a higher degree of deprivation
than other regions.458 The CESCR deploys a small section only to deal with this issue by saying
that “the Committee is concerned about the persistent levels of deprivation and inequality
throughout Northern Ireland”.459 In relation to this, the UK government is also advised to
implement a human rights framework in the region with a special view to providing equality,
healthcare, and housing for the most vulnerable sectors of society.460
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Issues relating to General Availability, Affordability, and Accessibility in Housing
7.16

The CESCR has repeatedly brought to the fore matters associated with the general

availability, affordability, and accessibility of housing in the United Kingdom. These
components were considered by the Committee as core constituents of the right to housing in
its General Comment No 4.461
7.17

The Committee first identified issues relating to housing conditions in Northern Ireland

in its 1981 Concluding Observations. Off the back of the 1979 House Condition Survey, the
country´s representatives point out that Northern Ireland had the worst housing conditions. In
the same year, 14.1% of houses in Northern Ireland in the whole of the housing sector (public
and private) were unfit462, meaning that dwellings were in such poor conditions that their state
could negatively impact your health or put you at risk of physical danger.463 The UK
representative at the CESCR points out substantial improvement in the years after 1979. The
percentage of unfit dwellings in Northern Ireland is reduced from 14.1% in 1979 to 4.9% in
2001, and 2.3% in 2016.464
7.18

“Unsafe housing in England and Wales” is again considered a point of concern, and the

UK is advised to better monitor the situation of housing in the country.465 The concern, although
it was not dealt with in 1997, is newly reviewed in 2002- “The Committee notes with concern
that poor quality housing and “fuel poverty” continue to be a problem for a large number
of families and individuals”- and the UK is advised the “take immediate measures” to
improve the situation of the families living in poor housing conditions.466

461

CESCR, 'General Comment No 4: The Right to Housing (Art 11 (1) of the Covenant)' (13 December 1991) UN
Doc E/1992/23.
462
Northern Ireland House Executive, ‘NI House Condition Survey: Key Indicators 1979 to 2016’ (2016)
https://www.ukhousingreview.org.uk/ukhr18/tables-figures/pdf/18-027.pdf accessed 20 November 2021.
463
Shelter,
‘Is
Your
Home
Fit
for
Habitation’
(18
March
2020)
https://england.shelter.org.uk/housing_advice/repairs/is_your_home_fit_for_habitation accessed 15 January
2022.
464
ibid.
465
CESCR, 'Consideration of Reports Submitted by State Parties under Articles 16 and 17 of the Covenant,
Concluding Observations of the Committee on Economic, Social and Cultural Rights, United Kingdom of Great
Britain and Northern Ireland, the Crown Dependencies and the Overseas Dependent Territories' (21 December
1994) UN Doc E/C.12/1/Add.19.
466
CESCR, 'Consideration of Reports Submitted by State Parties under Articles 16 and 17 of the Covenant,
Concluding Observations of the Committee on Economic, Social and Cultural Rights, United Kingdom of Great

104

7.19

In 2009, the Committee brought up for the first time the “chronic shortage of housing”

with special concern about the provision of social housing. The concern over severe
problems in availability, affordability and accessibility is again dealt with in 2016, as well as
the lack of social housing that has then the effect of displacing renters to the private sector,
jeopardising their ability to enjoy “affordability, habitability, accessibility and security of
tenure”.467
Discrimination in the Provision of Housing of Disadvantaged and Marginalised Groups
7.20

The second major issue is discrimination against disadvantaged and marginalised

groups, a violation of both Articles 2 and 11 of ICESCR, which is brought up for the first time
in 1981 and in all subsequent Concluding Observations until 2016. The tone regarding
discrimination is consistently punitive through all the six review cycles and is brought up in
relation to different issues across all cycles.
7.21

The 1981 Concluding Observations also recognise “that there were special problems

affecting the inner cities where many poorer people and recent immigrants lived”468. A UK
Parliamentary resolution of 1968 established the Urban Program to tackle the problem of
pockets of poverty inside some cities with a budget to tackle local needs.469. In the next few
years, the programme was assigned a budget of £165 million with a special focus on the needs
of ethnic minorities that, at the time, were establishing themselves in the country.
7.22

The topic of discrimination was brought up again in 1994 in relation to evictions

happening in the UK, which the Committee considers to be especially affecting single
parents, people with low incomes “or, in general, are among the most vulnerable groups
of society”.470
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7.23

From the 2002 Concluding Observations on the CESCR reiterates discrimination in

the enactment of the right to housing to the same groups within the UK’s society. In 2002,
it reiterated the Committee’s concern about de facto discrimination in housing, especially in
relation to disabled persons and people pertaining to certain ethnic minorities. The same
concern is brought forward in 2009 when mentioning discrimination against disabled people,
especially in relation to Scotland, as well as discrimination against Catholic families in Belfast.
The 2016 cycle examined similar worries the Committee held in relation to discrimination
against Roma, Gypsies and Travellers and Catholic families in Belfast.
Evictions in the United Kingdom
7.24

Although the topic of evictions has not been brought up with the same consistency as

the two previous issues, it is of paramount importance to examine its appearance in the
Concluding Observations because the Committee, in both its General Comment No 4 and No
7, considers evictions to be “prima facie incompatible with the requirements of the
Covenant”.471 Moreover, it is not only a violation of the right to housing under the ICESCR,
but it entails a breach of civil and political rights, that the Committee identifies as the right to
life, the right to security of the person, the right to non-interference with privacy, family and
home and the right to the peaceful enjoyment of possessions.
7.25

The first time evictions are dealt with in Concluding Observations was in 1981. The UK

representative, Mr. Longford, justifies the fact that, when evictions do occur in the country, the
reason is generally that the person refused to pay, rather than the reason being the inability to
assume the cost of rent. Mr. Longford also points out that, in those cases where a person or
family has been unable to afford the cost of their accommodation, the government was swift in
providing an emergency alternative accommodation.472
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7.26

The tone of subsequent reporting cycles changes drastically with regard to evictions and

the Committee reproaching the UK’s actions. The 1994 Concluding Observations point out that
many households were experiencing “harassment or illegal eviction” and criticise the fact that
national legislation is not fit to tackle this problem.473 As mentioned previously, this violation
of the Covenant’s provisions disproportionately affected the most disadvantaged groups
of society as well as single parents renting in the private sector.
7.27

In 1997, the same concern was raised once again by denouncing the fact that Travellers

and ethnic minorities were not receiving sufficient protection against evictions.474 The
Committee also urges the government to monitor the situation correctly by providing statistics
in the next periodic review,475 recommendation that had already been made in the previous
Concluding Observations.
7.28

In 2009, the same concern is brought to attention by the Committee in relation to the

fact that Roma, Gypsies, and Travellers are disproportionately impacted by evictions.476 In line
with what the CESCR had been advising in previous Concluding Observations, the UK is
instructed to revise eviction practices to be in line with the provisions laid out in General
Comment No 7.
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Homelessness
7.29

The pervasiveness of the problem of homelessness in the UK means the issue appears

consistently, the first time being the 1994 Concluding Observations. The Committee first
welcomes the government initiative in disseminating the Homelessness Code of Guidance for
Local Authorities.477 Nevertheless, subsequent sections call attention to the fact that
authorities have not been properly addressing the issue of homelessness in line with the
Covenant’s obligations. Almost the exact wording is used in the 1997 Concluding
Observations when pointing out the inadequacy and insufficiency of measures taken to
tackle homelessness, and the UK is advised to properly monitor the situation in the coming
five years.478
7.30

The concern is raised again in 2002, saying that “the Committee is concerned at the

persistence of homeless” and expresses particular concern about the fact that it
disproportionately affects ethnic minorities.479 This Concluding Observation also draws
attention to the health conditions of many homeless persons that suffer from alcoholism
and mental illness, and the government is subsequently advised to give proper access to health
care. The Committee “remains concerned”480 in its 2009 Concluding Observations and advises
the central UK government to take as an example the Homeless etc. (Scotland) Act of 2003 as
a benchmark for the enforceability of the right to housing.
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7.31

In 2016, the Committee reiterates its worry about “the significant rise in homelessness”

which affects particularly England and Northern Ireland.481 The document also identifies
certain groups in society that tend to find themselves in the situation of homelessness,
these being single persons, families with children, victims of domestic violence, disabled
persons, and asylum seekers. The drafters of the document also express special concern about
the reduction in financial support to local authorities that has contributed to the increase
in homelessness, and about the worrying trend of criminalisation of rough sleepers by local
authorities. Regarding the two aforementioned concerns, the Committee advises the
government to allocate sufficient funds and pass appropriate legislation to prevent the
criminalisation of homelessness.
The Right to Food in the United Kingdom
7.32

The progressive realisation of the right to food by the UK is slightly more difficult to

judge by looking at the Concluding Observations. No concern regarding the provision of food
is raised by the Committee until 2016, leaving a blank period of almost thirty years. The UK
has not undergone any Special Rapporteur visits on the right to food, as it has with many
other economic, social, and cultural rights.
7.33

Nevertheless, in 2016, the CESCR pinpoints a number of issues relating to the right to

food. The first mention points towards the lack of measures adopted to prevent the increase
in “food insecurity, malnutrition, including obesity”.482 The Committee also criticises the
lack of action to prevent reliance on food banks and increase the rates of breastfeeding.
7.34

Subsequently, the UK is urged to implement a national strategy to address the problem

of food insecurity and advises the government to follow General Comment No 12. The fact that
the government is pointed towards such a substantive point of action - the implementation of a
national strategy - signals inaction in the years before 2016 since this was not a reality in the
UK before this periodic review. This can be an indicator of the complete lack of action towards
the progressive realisation of the right to food.
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7.2 Developments since 2016
7.35

Article 11 of the ICESCR, as pointed out before (see paragraph 7.2), encompasses a

wide range of substantive rights that, as is the case with many other socio-economic rights,
intersect with other provisions in the Convention. As will be discussed below (see paragraph
7.40), relevant scholarship has identified one important trend that links the changes to the
social security system with the increase in poverty, housing deprivation and food
insecurity in the past years UK.483 There is also a frequent link between an individual
experimenting one dimension of deprivation and potentially also suffering other kinds of
deprivation as a result.484
7.36

It is thus paramount to deal extensively with the funding the UK has devoted to poverty

alleviation, housing, and food. Many scholars establish a strong link between a decline in the
citizenry’s ability to enjoy an adequate standard of living and substantive changes in the state’s
role in the provision of social welfare as conditional and increasingly privatised485.
Neoliberalist policies have been identified by many as one of the most harmful factors
affecting levels of deprivation in the UK, which entails the progressive withdrawal of the
state and the increasing emphasis on personal responsibility.486 Scholars also draw a connection
between increased levels of insecure work and low-paid jobs.487
7.37

Although many pinpoint the 1990s as the time when these changes began to happen

with the enactment of liberal policies, most scholars point towards 2010 as a crucial year. In
2010, the most relevant welfare reform was approved, and it is said to have had a
significant impact on increased levels of poverty, housing deprivation and food insecurity.
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7.38

Despite cuts in funding being very relevant for the analysis of adequate standards of

living in the UK, the country has also undergone significant political and societal changes that
have to do mainly with Brexit and the COVID-19 pandemic. Therefore, these two processes
will also be carefully examined, especially in relation to housing, where their effects were
blatantly and immediately felt. Moreover, it will also be pertinent to scrutinise discrimination
in the enjoyment of Article 11 of the ICESCR, with special attention to disadvantaged and
marginalised groups generally, and Roma, Gypsies and Travellers more concretely.

7.2.1

Poverty Trends in the UK since 2016

7.39

Poverty is likely to be one of the most difficult issues to analyse since it involves a range

of different factors that might impact the poverty experience of a given individual. Some studies
measure poverty considering income, but also living standards, housing conditions and access
to healthcare.488 In fact, 75% of individuals that are materially deprived are also falling
under the category of multi-dimensional poverty,489 meaning they experience not only
income deprivation but also other kinds of insecurity. Thus, poverty could potentially not
only fall under the adequate standards umbrella but also spill over to the fulfilment, or the
violation, of the right to work and health, which points toward the strong interlinkage between
socio-economic rights.
7.40

Nonetheless, it is pertinent to highlight the trend in general levels of poverty in the UK

in the past years. Several reports point towards an initial drastic increase in poverty levels
in the 1980s, followed by a gradual and mild amelioration from the end of the 1990s and
the beginning of the 2000s.490 Relevant for the examination of the most recent period is the
fact that, although this amelioration trend allowed for a significant increase in income levels in
poorer households, this was completely halted from 2010-2011 and poverty levels have
remained stagnant since then.491 The Institute for Fiscal Studies consistently reiterates the
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lack of progress in income growth,492 meaning that those that were in poverty have remained
in poverty. While the reduction in worklessness after the 2008 financial crisis pointed towards
a possible increase in incomes, the reduction of social benefits from 2010 onwards pushed
towards the other direction,493 leaving poverty levels unchanged. In fact, from 2016 to 2020,
poverty levels have remained virtually unchanged in a constant 22% of people living on
absolute low income,494 which represents 14.5 million people in the UK.495
7.41

Several reports have expressed special concern about the recent increase in poverty

levels among children and pensioners. While these two groups had previously experienced an
improvement in poverty rates, pensioners have experienced a steady increase since 2013 and
child poverty increased from 27% in 2011 to 30% in 2019.496
7.42

Income inequality is another indicator of major concern. While in the past five years

before 2002, those within the highest percentile of the income distribution have seen their
income increase by 6%, low-income sectors of the population have seen no change in their
living standards.497 This is because although incomes had risen from 2014 to 2017, income
falls from 2016 to the present have wiped out any previous improvements.498
7.43

In the face of this dramatic situation, the government has barely enacted any relevant

legislative changes or allocated any budget for the improvement of the situation of people
living in poverty. The UN Special Rapporteur on Extreme Poverty and Human Rights restated
what many scholars have pointed out: the major policy changes enacted in 2010 had
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disastrous consequences and have wiped out the two decades of progress, causing a new
increase in poverty rates.499 According to the report and in violation of the State’s obligation
to progressively realise the right to an adequate standard of living, “the Government has
remained determinedly in a state of denial. While local authorities throughout England and
Wales are outsourcing or abandoning services, and devolved authorities in Scotland and
Northern Ireland are frantically trying to ‘mitigate’ or counteract the worst features of the
Government’s policies, ministers insist that all is well and running according to plan.”500
Despite some minor policy changes that involved the slight increase in Universal Credit
allowances in 2018,501 the government has remained inactive in tackling poverty in the UK.
7.44

It is, thus, appropriate to interpret the current situation as a substantial violation of the

country’s obligation of progressive realisation since no measures or steps have been enacted to
ensure the improvement of individual’s enjoyment of the rights enriched under Article 11 of
ICESCR. In fact, one might even go as far as to say that the UK has taken retrogressive
measures when enacting the 2010 social security reforms that have worsened the situation
of many people living in poverty.

7.2.2

Is the Right to Housing Sufficiently Protected in the UK?

7.45

In order to analyse whether there have been any major improvements, this section will

look at some of the relevant components the CESCR General Comment No 4 identifies. Apart
from a general consideration of the right to housing, it is pertinent to examine legal security of
tenure, affordability, habitability, and accessibility.502
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7.2.3

The Financialisation of Housing and Funding Cuts

7.46

Most literature points towards a general housing crisis in the UK, in line with similar

trends developing in Europe and around the world. Housing is an especially delicate subject to
touch upon, since the real estate sector accounts for 12% of the UK’s GDP.503 Precisely
because housing is part of a massive financial market, it is often not considered a right
but rather a commodity.
7.47

There is extensive scholarly literature discussing the so-called “financialisation of

housing”. The UN Special Rapporteur on the Right Adequate Housing defines the term as the
“structural changes in housing and financial markets and global investment whereby housing
is treated as a commodity, a means of accumulating wealth and often as security for financial
instruments that are traded and sold on global markets”.504 According to the report, this trend
undermines the social function of housing as a provider of security and dignity and, thus,
severely jeopardises the realisation of housing as a substantive right.505
7.48

The current commodification of housing in the UK dates back to the 1970s during

the period of Margaret Thatcher’s government, when privatisation and overreliance on
markets was at the core of government policy.506 During that period, the government
promoted the “right to buy” instead of the right to housing, a phenomenon that resulted in large
proportions of public housing being sold and competition being introduced in the housing
market.507 The 1970s and 1980s also saw the government aiding individuals and families in
buying houses, further contributing to the creation of the current era of housing
financialisation.508 The current situation is characterised by large companies that secure assets
at a large scale and the appearance of internationally powerful landlords.509 D. Birchall argues
that marketisation severely affects the worsening of housing affordability, subsequently
503
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causing increased numbers of evictions and homelessness but this is rarely established as a
link, since there is never a clear cut violation that points towards a certain actor, but is rather a
structural trend.510
7.49

Because of the scale and complexity of this financial market, the government has

favoured deregulation and, as with many other governments around the world, government
policy making is “devoid of reference to housing as a human right”.511 There is a tendency
to try to fulfil the government’s obligation in relation to the right to housing through financial
policies that would rely on market efficiency to realise an individual’s right to housing.512
7.50

This major privatisation trend culminated in the aforementioned social welfare reform

in 2010 (see paragraph 6.28). This is especially relevant for the analysis of affordability and
habitability conditions in the UK and has been identified by relevant scholarship as a crucial
turning point to examine. In terms of housing, the 2010 welfare reform entailed that the
Housing Benefit would be eradicated and incorporated into the newly built Universal
Credit scheme.513 This reform created two problematic and often discussed legislative features:
on the one side, the so-called “bedroom tax” that reduced the allowance when tenants were
considered to be under-occupying the property (had a spare bedroom), which further
reduced the individual or family’s ability to afford rent; and on the other side, the Benefit Cap
that prevented people from exceeding a certain amount of benefits received a year.514
7.51

This phenomenon also points towards a severe shortage of social housing that started

to be very pronounced during the 1990s. Since 1991, there has been an average annual loss of
24,000 social homes and, while in 1990 the government built 28,000 social houses, in 2020
they only built 7,000.515 The dimensions of this housing crisis affect not only the availability of
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social housing, but also the general availability of housing for everyone.516 In fact, the
building of houses was halved in 50 years, from 3 million during the 1960s to 1.3 million during
the 2010s decade.517 All these trends and phenomena have a great impact on the increase in
house prices and thus jeopardises housing affordability and, in turn, affects the ability of
individuals to enjoy decent housing conditions and avoid the risk of eviction and
homelessness. As previous Concluding Observations from the CESCR have pointed out (see
paragraph 7.19), this shortage of housing pushes those that cannot afford to buy a house into
the rental market, which also has a negative impact on people’s ability to enjoy an affordable,
adequate and secure home.

7.2.4

General Housing Affordability Trends and Housing Conditions

7.52

Most research relating to housing affordability in the UK overwhelmingly agrees in

saying that the country is suffering a severe affordability crisis. House prices have steadily
increased since the 1970s, with the most pronounced growth during the 1990s and a sustained
upward trend since then.518 Most scholarship points towards this increase in housing prices
being much higher than growth in household incomes.519
7.53

A major concern when dealing with house prices is the fact that, while prices have

steadily increased, the number of newly built houses has decreased dramatically both in the
public and private sectors.520 Research points towards the fact that government housing policy
has been the main culprit of the UK’s housing affordability crisis.521 Together with the fact
that the housing market is an oligarchy, controlled by a relatively small number of actors,
the government action in the face of affordability problems has been restricted to
516

Brian Lund, Housing in the United Kingdom: Whose Crisis? (1st edn, Manchester Metropolitan
University 2019).
517
‘Social
Housing
Deficit’
(2020)
Shelter
https://england.shelter.org.uk/support_us/campaigns/social_housing_deficit accessed 16 November 2021.
518
Joanna Poon and Dean Garratt, ‘Evaluating UK Housing Policies to Tackle Housing Affordability’ (2012)
International Journal of Housing Markets and Analysis 5 3, 253-271.
519
Joanna Poon and Dean Garratt, ‘Evaluating UK Housing Policies to Tackle Housing Affordability’ (2012)
International Journal of Housing Markets and Analysis 5 3, 253-271; Christian Hilber, ‘UK Housing and Planning
Policies: the Evidence from Economic Research’ (2015) LSE Center for Economic Performance.
520
Joanna Poon and Dean Garratt, ‘Evaluating UK Housing Policies to Tackle Housing Affordability’ (2012)
International Journal of Housing Markets and Analysis 5 3, 253-271.
521
Christian Hilber, ‘UK Housing and Planning Policies: the Evidence from Economic Research’ (2015) LSE
Center for Economic Performance.

116

implementing financial incentives522, jeopardising the ability of those that want to rent to
enjoy an affordable and secure house. Policies have included aid to first-time home buyers and
trying to increase the supply of housing, a strategy that has been systematically shrinking since
2010 when the Labour Party drastically reduced state intervention.523 Currently, 17% of the
UK’s housing stock is social renting and the government is spending only 1.38% of their budget
on housing.524
7.54

This downward trend in affordability in the UK has severely impacted the ability

of individuals to pay rent or mortgage in the past years. London has been ranked the second
least affordable city in the world in 2021, only after Hong Kong.525 In the same year,
Demographia ranked the UK as ‘Seriously Unaffordable’ with a 4.8 ratio, above Singapore and
the United States.526
7.55

Moreover, as previously pointed out, “house prices are 7.8 higher than median

earnings”527 in the whole of the UK, while housing is eleven times higher than the average
London wage.528 According to the OECD, 48% of low-income tenants pay more than 40% of
their income on rent.529
7.56

In many instances, higher prices mean that individuals and families are forced into

smaller places. According to the National Housing Federation, 3.7 million people are living in
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overcrowded spaces.530 In 2019, the OECD concluded that 7% of low-income households
are living in overcrowded spaces.531 Overcrowding is not the only problem that affects
households. Following the Decent Homes Standard that establishes a certain degree of quality
for homes (a decent state of repair, reasonably modern facilities and a degree of thermal
comfort), around 25% of privately rented homes and almost 20% of owner-occupied
homes do not meet those standards.532 For instance, 44% of households do not have proper
heating, and 46% are affected by mould.533
7.57

All these concerns bring to the forefront the fact that issues around availability,

affordability and habitability have not been properly addressed in the UK. Thus, although the
CESCR has been consistently highlighting the need for action to solve the chronic shortage of
housing and affordability and habitability issues, the situation does not seem to have
experienced any improvements since the last reporting cycle; rather, it has either remained
equally worrisome or worsened per the data provided above.
7.58

When dealing with the general availability, habitability, and affordability of housing in

the UK, one should not only be concerned about the current situation alone, but also about what
it entails in terms of future sustainable housing. With the threat of climate change looming
above all countries, including the UK, the housing stock in the country is reportedly unfit
to stand climate change-related events.534 According to the Committee on Climate Change,
only in England 4.5 million homes overheat and 1.8 million households live in areas where
floods are common.535 As these events are expected to rise in the coming years due to the effects
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of climate change, disadvantaged groups will be disproportionately affected, especially by
overheating and floods as they are the most common issues affecting the UK.536
7.59

Although the consequences of climate change are only just beginning to be experienced,

it is already known that the UK housing stock is contributing to its exacerbation and that
urgent action needs to be taken to make energy-efficient housing.537 The fact that current
housing conditions negatively contributes to climate change is also likely to have consequences
upon the general sustainability of housing in the long term538 and will probably also impact the
enjoyment of related rights.

7.2.5

Legal Security of Tenure and Evictions in the UK

7.60

Legal security of tenure is another crucial component of the right to housing as

established by the ICESCR. General Comment No 4 establishes legal security as one of its main
characteristics and entails an obligation for the State Party to protect against evictions,
harassment, and threats.539
7.61

Legal security in the UK is part of a “safety net” that creates a legally enforceable duty

for local authorities to provide alternative accommodation to those in urgent need.540
Nonetheless, the issue of evictions has been rather worrisome in the last years. Many point
towards a significant increase in evictions in the 12 years between 2003 and 2017: 7,200
more people lost their homes between those years.541 Numbers remain at the same alarming
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levels in 2021 (despite the temporary ban on evictions during the pandemic, see paragraph
7.80), with almost a hundred people evicted a day.542
7.62

The reason for these eviction numbers is mainly attributed to the frequent use of

Section 21 of the Housing Act 1988, with very high numbers of these evictions concentrated
in London.543 Section 21 allows landlords to evict in a period of two months without giving any
reasonable cause and leaves tenants without any defence against the eviction.544 The second
most relevant reason for the sustained high eviction numbers are the changes in welfare
benefits mentioned in previous sections (see section Provision of social security in the UK).
These reductions in benefits render many unable to afford rent at market prices.545
7.63

Eviction rules have substantially changed during the COVID-19 pandemic and have had

a particular impact on individuals and families running rent arrears, all of which will be
discussed in a later section (see section The COVID-19 Pandemic’s Impact on Adequate
Standard of Living).

7.2.6

Homelessness

7.64

One of the most extreme consequences an individual might face as a result of housing

insecurity and/or deprivation is the experience of homelessness. Research establishes the causes
of homelessness are two main issues: increased unemployment and “heightened housing
market pressures”.546 Findings in G. Bramley and S. Fitzpatrick’s study point towards the fact
that housing pressures have a greater impact on the likelihood of experiencing homelessness in
the UK than labour market changes.547
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7.65

Changes in homelessness numbers in the UK vary greatly according to region. In the

past five years, homelessness in England has risen 16%, while the ten year period between 2010
and 2020 saw a 132% increase.548 Wales and Scotland have experienced a different trend,
leaning towards a significant decrease in the number of rough sleepers.549 Overall, the UK now
has around 120,000 rough sleepers across the country.550 Apart from considering housing
pressures as an important reason leading to homelessness, leading UK NGOs point towards
a chronic shortage in social housing and severe welfare allowances reductions as leading
causes pushing people to the streets.551

7.2.7

Food Availability and Affordability in the United Kingdom

7.66

As is the case for previously dealt with substantive rights, an individual’s ability to enjoy

the right to food is also negatively impacted by welfare policy changes enacted from 2010 and
by the larger neoliberal framework that favours a decrease in state intervention.552 Since 2010,
the UK has witnessed a dramatic increase in malnutrition, hunger and food bank usage,
leading the country to have 8.4 million living in food-insecure homes.553 The pervasiveness
of insecure work, low-paid work, welfare reform and rising living standards are among the most
relevant causes driving the increase in this situation.554 Most give special focus to the welfare
reform as the main cause for food insecurity. As pointed out by the Trussell Trust, the
“referral system highlights that the most frequently given reasons for which people are referred
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to food banks are benefit delays and benefit changes”.555 Nevertheless, the picture is more
complex than merely the welfare reform- although with a severe impact- complicated personal
situations might also play a role in food bank usage as well as “the rising cost of living combined
with stagnating wages”.556
7.67

Food insecurity and food bank usage have often been regarded as a benchmark for

measuring rising levels of poverty.557 It is thus pertinent to point out that dramatic rises in
food bank usage support the view that general poverty levels are rising in the UK, causing
the inability of many to afford food.
7.68

Research points towards a sharp increase in food prices, forcing individuals and families

to eat fewer quantities of food.558 The increase in prices affects both availability – as mentioned
before – and adequacy, since healthier foods tend to be more expensive.559 Leading NGOs in
the field point towards an upwards trend in food bank usage, especially since 2016. Only from
2018 to 2020, there was an 18% increase with 1.9 million emergency parcels distributed by
Trussell Trust food banks.560 Right before the COVID-19 pandemic, 2.5% of all UK
households had to use food banks.561 These statistics represent a 28% in independent food
bank usage in the period only between 2018 and 2020.562 The case of food banks in the UK are
especially interesting in terms of literature since there had not been a lot of discussion before
2016- and the right to food had just been discussed very briefly in the CESCR’s Concluding
Observations- but, because of the sharp rise in their usage, they have now been drawing
attention much more frequently. Because of this sharp increase, it is pertinent to assess the
seriousness of the situation as a retrogressive step, taking the UK further away from the
progressive realisation of the right to food for all.
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7.69

Scholarly research highlights the lack of government action when it comes to

protecting the right to food. Because of the government’s new approach to social welfare,
relevant authorities are effectively giving up the responsibility to provide food to
increasingly professionalised charities.563 Many see this externalisation of the government’s
responsibility to protect the right to food as unsustainable564 and inherently discriminatory,
since they are based on the exclusion of those that cannot afford to pay for food to a system
outside the normal supermarket an average citizen uses.565 As an alternative, the government
should adopt a rights-based approach and move away from the UK’s historical reluctance
to adopt the right to food in the country’s legal system, a scenario that would put an
enforceable obligation upon the government and protect individuals against the breach of the
right.566

7.2.8

Food Sustainability and the Impacts of Climate Change

7.70

Off the back of the COVID-19 pandemic and recent climate action at the COP26

summit, the effects of climate change on food availability and adequacy in generations to come
are increasingly being discussed. In addition to the natural inflation in food prices, the market
is suffering; food prices and food adequacy are under severe threat by the possible effects
climate change will have.
7.71

Although the UK is not one of the countries hardest hit by climate change, its effects

will begin to be felt locally and as a consequence of changes in other countries. Literature
suggests that as extreme weather events and changes in ecosystems unfold, agricultural
production, farming and fishing will be under threat and will affect both the nutritional
quality of food and access to it.567 Moreover, because many foods’ production will be
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jeopardised and general production will fall, food prices are expected to rise as a result.568
Because food is a global commodity, this will both be the case in the UK as well as a result of
changes in production across the world.
7.72

This phenomenon will not have the same impact on all segments of society since the

effects of climate change will “affect the poor more than the rich”.569 Thus, it is likely that
those in the lower-income strata will face further difficulties affording food and accessing
nutritionally adequate nourishment.570 As governments engage in negotiations to stop and
mitigate the effects of climate change, further emphasis has to be placed on the impact this will
have on the most disadvantaged people in society and, generally, on the enjoyment of the right
to food, among other socio-economic rights. Although COP26 has seen historic agreements to
stop carbon emission and promote investments to mitigate climate change,571 the impact of
anthropogenic climate change must be weighted from a human rights perspective in order to
avoid certain groups being disproportionately affected.

7.2.9

Brexit and the Right to Food in the UK

7.73

The UK´s exit from the European Union is likely to have an impact on the enjoyment

of rights in the country. This is especially noticeable in the case of the right to food since the
UK is heavily reliant on EU member states to feed its citizenry.572 Food shortages and sharp
rises in food prices were already foreseen before the deal became effective on the 31st of
December 2020.573 And these issues have indeed become a reality after the final enactment of
the deal.
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7.74

There are a number of different factors that affect these phenomena, and the full impact

of Brexit on the enjoyment of the right to food is still to be fully felt. Rough estimates say that
general prices are expected to rise 10% over 18 from September 2021,574 food being one
item retailers are especially worried about. Due to several changes in rules regulating the trading
of goods, the UK is faced with higher tariffs from the World Trade Organisation (WTO)
(commonly referred to as ´red tape´), estimating that the government will have to face £7bn a
year in post-Brexit bureaucracy.575 New controls when passing the border and new immigration
laws have entailed that the country is suffering from a severe labour shortage that, in relation
to the supply of food, has affected especially lorry drivers.576 This, together with soaring energy
prices,577 has made it increasingly difficult for food to reach supermarkets, provoking a
nationwide shortage, and has caused food prices to increase significantly.
7.75

The UK government needs a nation-wide strategy to ensure adequate access to

affordable food for everyone now more than ever. As the impacts of Brexit keep being felt, the
UK will need to enact policies in order to prevent disadvantaged groups and those that were
already under pressure from disproportionately suffering from food shortages and price
increases.
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7.2.10 The COVID-19 Pandemic’s Impact on Adequate Standard of Living
7.76

The effects of the COVID-19 pandemic have been felt in a number of different areas

and have, in some instances, meant that the situation of many already vulnerable people has
been brought to the extreme in terms of their standards of living. Although inequalities
were already staggering before the pandemic hit, it “arrived in the middle of this worrying scene
and amplified existing inequalities”.578
7.77

Firstly, poverty has reportedly been one of the most worrisome issues during the

pandemic. Although some reports point towards a slight decrease in the relative poverty line
due to a temporary increase in received benefits,579 poverty levels have become alarming. The
UK government put in place a temporary rise in Universal Credit by £20 a week, which for
many meant a slight increase in capital.580 Nevertheless, the complex COVID-19 situation
has pulled many into poverty due to loss of employment, inflation, and increased housing
costs.581 In fact, despite the temporary and slight decrease in poverty levels, poverty is
expected to increase dramatically, with an extra 500,000 people at severe risk after the
benefits increase was reversed in October 2021.582 There is also evidence of the stark increase
in Universal Credit claimants that, by August 2020, had gone up 90% from the start of that
same year.583
7.78

Food bank usage can be another indicator of rising poverty levels. In fact, food banks

in the Trussell Trust network reported an 84% increase in usage at the peak of the pandemic
between February and April 2020, while there was a stark 126% increase in usage in the large
UK food bank network in the same period.584
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7.79

Falling into poverty has especially affected those that were already in vulnerable

situations, especially low-paid workers, minority groups, and lone parents.585 In the wake of
the pandemic, there has also been an alarming increase in child poverty, an issue that was
already a staggering threat in the UK. It is expected that an additional 200,000 children will
experience poverty after their families stop receiving the additional benefits,586 further
exacerbating an already existing problem. Because many families saw their rent and housing
expenses increase and their free school meals disappear, families with children are
especially vulnerable to experiencing poverty during the pandemic.587
7.80

In terms of housing, as individuals and families across the country were forced into their

homes, housing inequalities were ever more apparent. While many had the privilege of
spending lockdown in spacious houses, others were cramped in small spaces as overcrowding
increasingly became a problem.588 Before the pandemic, 36% of all UK households had some
kind of housing problem, rendering them vulnerable to experiencing hardship during the
pandemic.589 Evidence shows that renters have been among the hardest hit by the pandemic,
experiencing severe difficulties in meeting housing costs.590 Despite the fact that some
measures were implemented by the government to alleviate the situation (increased Local
Housing Allowance and ban on evictions), these measures were insufficient to tackle the
situation.591 In fact, by October 2020, there were an estimated 700,000 private and social
renters in arrears.592
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7.81

This situation is only expected to worsen with the economic downturn the pandemic has

caused. As unemployment was expected to rise, many households are expected to see their
income shrink, which, without sufficient social welfare to cover their expenses, will mean that
many will not be able to meet their housing expenses.593 Additionally, housing prices will soar
as investors see the housing market as the perfect place to put their money, funds that will see
an increase due to government incentives.594
7.82

As Grace Blakeley points out, “as unemployment increases, many people will find

themselves unable to pay rent and poverty and homelessness could increase as a result”.595 The
evictions ban and the furlough scheme aided many in avoiding the harshest consequences
of the economic crisis caused by the pandemic.596 In fact, it is estimated that by March 2021,
around 37,000 people were given temporary accommodation to avoid rough sleeping.597
Nevertheless, the temporary nature of these measures points towards the possibility of
eviction numbers and people sleeping on the streets ramping up once the situation goes
back to normal and many reportedly fear not being able to pay for their housing costs.

7.2.11 Non-Discrimination and Equality
7.83

Non-discrimination is one of the most important tenants that crosscuts ICESCR and

compels every State Party to prevent discrimination and enact policies to promote equality.598
When the adequate standard of living is not sufficiently protected, it is usual that the most
disadvantaged sectors of society are disproportionately suffering the consequences of precarity.
Under General Comment No 20, the government is obliged to enact positive measures to correct
this de facto discrimination (see paragraph 4.1).
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7.84

The first relevant group to deal with in terms of discrimination is lower-income groups

within the UK´s societal structure. Lower-income groups are much more likely to
experience difficulties in paying their mortgage or rent599 as well as being able to afford
food.600 Glen Bramley and Suzanne Fitzpatrick also point towards the fact that homelessness
“is not randomly distributed across the population, but rather the odds of experiencing it are
systematically structured around a set of identifiable individual, social and structural factors”601
and conclude that poverty is central to the generation of homelessness.602
7.85

Government policies, instead of working towards the correction of this de facto

discrimination that puts in a more difficult situation lower-income groups, tend to have no effect
or negatively impact it. Many scholars point towards the insufficiency of current social security
allowances to cover for housing costs and generally living costs, further displacing some sectors
of society.603 Others point towards the inexistence of measures to prevent people from relying
on food banks as a main source of food intake.604 Housing affordability also unequally affects
women; since they tend to earn less than men, housing costs are a much bigger burden for
women.605 On the other side, single households, young people and people from black and
minority ethnic groups are at a much higher risk of suffering from homelessness.606
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7.86

This, apart from signalling the inability of the government to progressively realise the

right to an adequate standard of living, is also breaching its obligation to correct de facto
discrimination.
7.87

Romany Gypsies and Travellers have also historically suffered from discrimination

in the UK. This is inherently related to the right to housing, since they were never offered
culturally adequate housing. There has been an abundance of laws enacted to regulate caravan
sites and transitory places, but Gypsies and Traveller’s right to adequate housing was
recognised with difficulty.607 Although their right not to be discriminated against was
recognised in the 2010 Equality Act,608 the European Commission highlighted the
shortcomings in the administration’s tackling of the issue.609 Reportedly, Gypsies and
Travellers in the UK still suffer from evictions that often push them towards places that can
negatively impact their health and are often denied culturally adequate housing, this being
permanent or transitory sites to park caravans where desired.610

607

Robert Home, ‘Gypsies and Travelers in the United Kingdom: Planning, Housing and Human Rights in a
Changing Legal Regulatory Framework’ (2009) Stellenbosch Law Review 20.
608
UK Government ‘2010 Equality Act’ (2010).
609
Commissioner for Human Rights, ‘The United Kingdom should ensure adequate housing for Gypsies and
Travellers’ (2012) Council of Europe https://www.coe.int/en/web/commissioner/-/the-united-kingdom-shouldensure-adequate-housing-for-gypsies-and-travellers- accessed 15 January 2022.
610
ibid.

130

7.88

Lastly, disabled people also face severe problems in accessing adequate housing.

According to the Equality and Human Rights Commission, disabled people face a severe
shortage of accessible homes, which jeopardises their ability to live independently.611
Although it is relatively easier to have an accessible home when applying for public housing,
waiting lists are so long that it often becomes out of reach for many.612 On top of this, it is rare
to find private landlords that will accommodate accessibility needs, which further complicates
the situation since many are pushed from the public to the private sector.613 Despite some local
authorities having identified a 68% of private developers that do not meet accessibility
requirements, few administrations have taken any steps, and, when there are solutions
available, they are extremely long and bureaucracy-intensive processes.614
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8

The Right to Health

Article 12 of the ICESCR recognises the right to “physical and mental health”615 and its

8.1

enjoyment to the “highest attainable standard.”616 In particular, the ICESCR delineates the right
to health of children, the right to industrial and environmental hygiene, the State Parties’
responsibility to prevent various kinds of disease, and the right to access healthcare services.617
The following are the issues that have been raised in the Concluding Observations to the
Reports of the United Kingdom of Great Britain and Northern Ireland submitted pursuant to
Articles 16 and 17 of the ICESCR:

8.1 Evolution until 2016: Analysis of Concluding Observations 1980-2016
Negative or insufficient developments
Topic discussed with no positive or negative judgement
Positive developments

Concluding Observations: Cycle and Year
Rights

Issue

VI
V
IV
III
II
II
I
I
2016 2009 2002 1997 1994 1985 1981 1980

Access to healthcare- discrimination of
disadvantaged / marginalised
Access to healthcare- waiting times for
surgery
Mental health- poor provision of services
Mental disabilities- impacts on general
Articles 12:
health
right
to
Mental health- suicide in NI and Scotland
health
Healthcare professional awareness of
ICESCR
Public and health professional awareness
of Alzheimer's, dementia
HIV/AIDs in Caribbean territories
Termination of pregnancy in NI
Table 6: Overview of issues related to health raised by the Committee in each Concluding Observation, since the
first periodic review in 1981.
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Waiting Times for Surgery
8.2

The third Concluding Observation, adopted in 1997, expressed its concerns regarding

the fact that waiting time for surgeries could extend to as long as eighteen months, which,
according to the Committee on Economic, Social and Cultural Rights, called into question
whether the UK had made the utmost effort to realise Article 12 rights.618 The Committee found
the situation “unacceptable” and recommended that the UK take immediate action to
remedy the situation.619
Abortion in Northern Ireland
8.3

The sixth reporting cycle raised the issue of access to abortion services in Northern

Ireland, where abortion was still criminalised in most circumstances, which could lead to an
increase in unsafe abortions and have a disproportionate discriminatory impact on women
from low-income families. The Committee recommended that abortion laws in Northern
Ireland be suitably amended to make them compatible with women’s “[fundamental] rights
to health, life, and dignity.”620 The issue had been raised, much in a similar vein, in 2009 in
the combined fourth and fifth Concluding Observations. However, in 2009, the Committee
limited its observations to merely noting with concern that the Abortion Act 1967 did not apply
to Northern Ireland; the larger philosophical focus on the fundamental entitlement of women
was absent as the Committee stuck to a technical legal proposal. Therefore, the UK was called
upon to amend the abortion laws in Northern Ireland to bring them in conformity with the
Abortion Act 1967, so that “clandestine and unsafe abortions” could be prevented in applicable
fact scenarios.621
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Mental Disability and Mental Health Concerns
8.4

The Committee noted in 2016 that there existed a lack of resources for provision on

mental health services in the UK, despite a legal duty created by the Health and Social Care
Act 2012 to provide “parity of esteem” between physical and mental health. It also expressed
concern about the inadequate implementation of mental health laws and the lack of mental
health services for persons in detention.622 The CESCR had addressed mental disability and
mental health in far greater detail in 2009. Mental disability, which was by and large absent in
2016, received special mention in terms of the “significantly poorer health conditions”
experiences by mentally disabled persons, as measured by susceptibility to a far greater number
of diseases and lower life expectancy than their non-disabled peers. The Committee, therefore,
recommended immediate action, specifically excoriating the UK for “regressive measures
taken in funding mental health services.”623 It also addressed the issue of increasing suicides
in Scotland and Northern Ireland due to difficulties in accessing the mental healthcare
infrastructure. The UK was accordingly called upon to improve said infrastructure by more
widespread provision of psychological counselling services and the training of health
professionals to spot and treat mental health problems.624 It bears mentioning that the recent
attention given to mental health goes well beyond how it was treated in the earlier cycles,
wherein it is either not discussed at all, or, when, for instance, a question was posed to the
Representative of the UK about the addiction to narcotics amongst the youth in 1981, he was
unable to provide any statistics.625
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Healthcare of Older Persons
8.5

The Committee in 2016 noted its ongoing concern about the “persistent, serious

shortcomings” in the provision of healthcare to older persons, especially mentioning
dementia. The issue of reports correlating the rise in mortality with a fall in pensions was also
flagged as problematic.626 In this instance, the Committee made an explicit reiteration of its
previous recommendations in 2009 about adequately training doctors and health-care
professionals about the rights of older people and the treatment of such diseases as dementia
and Alzheimer’s. The Committee also called for the provision of adequate pensionary
benefits.627 In 2009, the Committee had, as mentioned before, called for adequate training
of doctors as well as healthcare professionals not only as regards dementia and
Alzheimer’s, but also about their obligations under the ICESCR in general. The Committee
had also called for creating public awareness about the aforesaid diseases.628
Migrants’ Health and Iniquitous Access to Healthcare
8.6

In 2016, the Committee expressed concern that several disadvantaged communities,

such as temporary and undocumented migrants, refugees, asylum seekers, Roma, Gypsies and
Travellers continued to face discriminatory access to healthcare, which, in the case of migrants,
originated from a legal instrument, the Immigration Act 2014.629 The UK was reminded of its
obligation to provide healthcare to everyone without discrimination, a concern first raised in
much more general terms in 2009, wherein the UK was urged to reduce health inequalities
by 10% by 2010, which was to be measured by infant mortality and life expectancy at birth
standard, that the UK had not yet set. The UK was also requested to collect disaggregated data
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annually so that disparities in access to healthcare could be suitably assessed before the next
review.630

8.2 Developments since 2016
8.2.1

Brexit

8.7

The European Union (Withdrawal) Act 2018631, which affected the United Kingdom’s

exit from the European Union, widely referred to as Brexit, brought an end to the application
of the EU Charter on Fundamental Rights632 (‘the Charter’) within the UK. Concerns had
been raised about the inconsistency in excluding the application of the Charter despite the
retention of much other EU law.633 Article 35 of the Charter specifically enshrines a right to
healthcare, and other provisions of the Charter, such as Articles 31 and 32, refer to the health
of the right-bearers addressed therein.634 Further, the Charter provides that those rights
enumerated therein which are coextensive in scope to rights enshrined in the European
Convention on Human Rights635 shall be interpreted with reference to the latter instrument.636
The Act, therefore, was, in effect, a step towards the progressive realisation of the UK’s
obligations under the ICESCR, the removal of which has led to significant regression in the
human rights protections enjoyed by UK citizens. Similarly, the decisions of the Court of
Justice of the European Union have lost statutory footing in the UK post-Brexit637, even
though it is stipulated that UK courts shall have regard to its case law whilst interpreting
domestic legal provisions.638
630
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8.8

Moreover, the effects of Brexit on the health infrastructure of the UK have had profound

implications for the realisation of the right to health that extend beyond formal legal changes.
Access to medical supplies has taken a hit due to an alternation in trade requirements such as
customs regulations.639 A shift to new routes of trade has been further disrupted due to the
regime of border controls necessitated by the COVID-19 pandemic.640 The competitiveness
of the pharmaceutical industry has been negatively impacted, causing ripple effects with regards
to the incentive to invest in businesses.641 While the UK continues to participate in Horizon
Europe, the EU’s key funding programme for research and innovation, the disparity in
regulatory procedures brought about by Brexit implies that the UK’s ability to participate in
cross-Europe clinical trials has been negatively impacted.642 Even if the UK succeeds in
negotiating favourable trade conditions with the EU in the long run, its access to medical
resources vis-à-vis Europe is likely to be adversely affected.643
8.9

Brexit led to the UK’s exclusion from participation in EU agencies such as the

European Centre for Disease Control and Prevention (‘ECDC’), European Statistical Office
(‘Eurostat’), as well as the Early Warning and Response System of the EU, that had
considerable effects on the UK’s ability to address the challenges raised by the COVID-19
pandemic.644 Even though the UK has now signed a Memorandum of Understanding (‘MoU’)
with the ECDC645, the fact that it only managed to do so after almost a year and a half of the
pandemic is a matter of considerable concern. In general, the uncertainty regarding the UK’s
participation in the agencies of the EU, such as the European Food Standards Agency (‘EFSA’)
639
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and the Rapid Alert System for Food and Feed (‘RAASF’) is expected to lower standards of
protection, further endangering UK citizens’ quality of health.646
8.10

The most catastrophic impact of Brexit has been on the workforce of the National

Health Service (‘NHS’).647 Since the free movement of labour between the UK and the EEA
has come to an end as an effect of Brexit, precipitous decline in the numbers of nursing and
care staff from the EEA, who are now subject to similar immigration rules as immigrants from
non-EEA countries, have been observed.648 Even though the immigration policy governing
doctors and nurses are characterised by significant relaxations, such as a fast-track visa route
and an exemption from payment of the Immigration Health Surcharge, the shortfall caused by
Brexit is so severe that fulfilling it is expected to take significant time.649 Moreover, other social
care workers do not fall within the immigration policy as outlined above; therefore,
recruitment shortfalls in their numbers are likely to cause significant pressure on the
existing workforce.650
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8.2.2

Austerity Measures

8.11

The austerity era in the UK, which lasted between 2010 and 2019, has had a significant

impact on the healthcare infrastructure of the country, which has in turn led to adverse impacts
on the levels of patient care. While the austerity era did not involve direct spending cuts as
regards the NHS, it was characterised by real-term reductions in the budget due to fiscal
constraints.651 As a result, in terms of real growth, the NHS’ budget plunged from 3.8% in
the 2000s to 0.41% in the 2010s.652 Similarly, in the social care sector, annual growth went
down from 2.2% in the 2000s to 1.57% in the 2010s.653 Healthcare reforms during the
austerity era were introduced in the form of the Health and Social Care Act 2012654, a
controversial piece of legislation which decentralised the NHS’ budgetary and decision-making
processes, leading to concerns regarding accountability on the part of local authorities.655
8.12

The effects of such measures on the health of the citizens of the UK were starkly evident.

Between 2010 and 2015, the share of population reporting good health declined by 10%.656
Austerity-era policies resulted in an 8% jump in the rates of suicide in 2008, which had
declined by 2011, only to increase by a 9.1% increase in the period between 2011 and 2015.657
The austerity period was also marked by a significant increase in mental health issues,
especially in persons from economically disadvantaged communities.658 This was significantly
accompanied by significant funding disparities between mental and physical health services.659
Even though the government has taken steps to counteract his shortfall and establish ‘parity of
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esteem’ through such measures as increased budgetary allocation from 2018 onwards,660 and
the introduction of the Mental Health Investment Standard, which requires Clinical
Commissioning Groups (‘CCG’), local budgetary authorities established under the Health and
Social Care Act 2012,661 real spending has in fact fallen, leading to conditions wherein less than
half of such persons as require mental health assistance and care can access such services.662
Budgetary deficits have led to massive understaffing of mental health professionals, such
as nurses, further exacerbating the situation.663 The lack of funding is expected to have
generational knock-on effects, with children and adolescents with mental health challenges
being unable to access services when they most require them.664 Similarly, queer populations
have borne a higher brunt of the effect of austerity cuts in mental health services.665 Generally,
estimates vary between 120,000 to 130,000 deaths that may be attributed to staffing constraints
caused by austerity-era measures.666 The general life expectancy in the UK has stopped
improving667 and has fallen for economically disadvantaged groups.668

660

ibid
‘Analysis: Is your CCG meeting the national mental health investment standard?’ (Royal College of
Psychiatrists)
<https://www.rcpsych.ac.uk/improving-care/campaigning-for-better-mental-health-policy/fiveyear-forward-view/mental-health-investment-standard> accessed 28 January 2022.
662
Ian Cummins, ‘The Impact of Austerity on Mental Health Service Provision: A UK Perspective’ (2018) 15(6)
International Journal of Environmental Research and Public Health 1145.
663
Breaking Point: the crisis in mental health funding, (Trades Union Congress, 2018)
664
Rachel M. Thompson and Srinivasa Vittal Katikireddi, ‘Mental health and the jilted generation: Using ageperiod-cohort analysis to assess differential trends in young people's mental health following the Great Recession
and austerity in England’ (2018) 214 Social Science and Medicine 133.
665
Malen Davies, Helen Porter, and Martin Mitchell, Implications to reductions to public spending for LGB and
T
people
and
services,
(Natcen
Social
Research,
2016)
661

https://www.unison.org.uk/content/uploads/2016/11/NatCen-research-report_Implications-of-reductions-topublic-spending-on-LGB-and-T-people-and-services_Nov_2016.pdf accessed 28 January 2022.
666
Johnathan Watkins, Wahyu Wulaningsih, Charlie Da Zhou, Dominic C. Marshall, Guia D. C. Sylianteng,
Phyllis G. Dela Rosa, Viveka A. Miguel, Rosalind Raine, Lawrence P. King, and Mahiben Maruthappu, ‘Effects
of health and social care spending constraints on mortality in England: a time trend analysis’ (2017) 7(11) BMJ
Open https://bmjopen.bmj.com/content/7/11/e017722 accessed 28 January 2022; Dean Hochlaf, Harry QuilterPinner and Tom Kibasi, Ending the Blame Game: The Case for a New Approach to Public Health and Prevention
(Institute for Public Policy Research, 2019) https://www.ippr.org/files/2019-06/public-health-and-preventionjune19.pdf#page=8 accessed 29 January 2022.
667
Edward Morgan and Stephen Rozée, ‘National Life Tables – Life Expectancy in the UK: 2017 to 2019’ (Office
of
National
Statistics,
24
September
2020)
https://www.ons.gov.uk/peoplepopulationandcommunity/birthsdeathsandmarriages/lifeexpectancies/bulletins/nat
ionallifetablesunitedkingdom/2017to2019#toc accessed 28 January 2022.
668
ibid.

140

8.13

The effects of austerity on the quality of patient care have been equally insidious.669

Waiting times, both in terms of the length of time patients spend in Accidents and Emergency
(‘A&E’) departments, as well as between GP referral and treatment, have increased.670
Moreover, several areas of care, especially mental health, are not even subject to national
waiting time targets, which causes obvious accountability concerns.671 Moreover, patients
suffering from such issues as being unable to reach their General Practitioners (‘GPs’) or book
appointments; due to being deemed ineligible based on CCG criteria for receiving certain kinds
of treatments.672

8.2.3

COVID-19 Pandemic

8.14

The COVID-19 pandemic has led to the emergence of a host of human rights issues,

which the UN and the WHO, as well as the UN Special Rapporteur on the Right to Health, have
underscored should be addressed with reference to the right to health obligations of the UK
under the ICESCR.673 As early as May 2020, an assessment of the response of the UK
government to the pandemic concluded that several human rights violations had been
committed.674 As regards specific healthcare-related concerns, the assessment foregrounded
the inadequate provision of personal protective equipment (‘PPE’) to health and social care
personnel, rapidly changing guidance on the use of PPE, and the discriminatory treatment
disabled persons and older people received in GP surgeries and care homes, proceeding
from their characterisation as “recipients of services rather than individuals with full spectrum
of human rights.”675
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8.15

More generally, inadequate access to both primary and secondary healthcare has led to

not only a high number of fatalities in COVID-19 patients, but also the worsening of nonCOVID-19-related mental and physical health challenges, due to lack of access to hospitals
and general practitioners.676 It has also been noted that since the Government failed to
adequately track the greater vulnerability of lower-income groups, ethnic minorities, persons
with pre-existing conditions, and older people to the coronavirus, it has failed to fulfil the large
duty of non-discrimination within the ICESCR.677 Other issues that have been highlighted
include the blanket imposition of Do Not Attempt Cardiopulmonary Resuscitation
(‘DNACR’) notices to some categories of persons without the involvement of the concerned
individual and their families.678 Again, this practice has been criticised as being violative of
the non-discrimination guarantees inherent in the ICESCR, as well as being violative of
the ECHR and domestic legislation.679

8.2.4

Non-Discrimination and Equality

8.16

The Equality Act 2010680 currently holds the field as far as the guarantees of equal

protection and non-discrimination in the UK are concerned, though as far as the ICESCR is
concerned, Section 1 of the Act, which lays positive obligations on the part of public sector
authorities to ensure outcomes of socio-economic equality has not been made applicable in
England.681 Even prior to the COVID-19 pandemic682, several vulnerable minority groups in
the UK suffered from iniquitous health outcomes, some of which have been discussed below:
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Persons with Learning Disabilities
8.17

Persons with learning disabilities have shorter life expectancy; their life expectancy is

shorter by 18 and 14 years, for women and men respectively in the UK.683 Similarly,
between 2017 to 2018, it was found that the median age at death was 59 and 60 for women
and men respectively, far lower than the 86 and 83 figure for non-disabled individuals.684
The median age was low as 40 for persons with profound and multiple learning disabilities.685
The disparities exist for a variety of reasons, including lack of understanding on the part of the
staff, incorrect diagnoses, inadequate aftercare, and the lack of reasonable adjustments for
accessing healthcare settings, which lead to several avoidable deaths.686
Refugees and Asylum Seekers
8.18

The primary cause of discrimination against refugees and asylum seekers is the

restrictions imposed upon these groups regarding access to health care due to their immigration
status.687 Thus, the most vulnerable populations within these groups, such as pregnant
women, recent mothers, trafficked women, undocumented migrants, and detenus are most
likely to be unable to access health care, despite being most in need of medical attention.688
Other factors include such cross-cutting socio-economic disadvantages as poor housing
conditions, inadequate information on how to access medical care, language barriers, and poor
workplace health standards.689
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Sexual Orientation and Gender Identity
8.19

According to a survey conducted by the government in 2017, 16% of respondents had

a negative experience accessing healthcare due to their sexual orientation, and 38% due
to their gender identity.690 Nearly half of the respondents could not access mental health
services due to long waiting times, and an astounding 80% of transgender respondents could
not access gender identity clinics for the same reason.691
Maternal Health
8.20

While maternal mortality has fallen overall, 38 out of 100,000 Black women are likelier

to die in childbirth as compared to 7 out of 100,000 white women.692 The numbers for Asian
and mixed ethnicity women are 13 and 23, respectively.693 The failure to include diverse
participants in research, which leads to the development of racially insensitive diagnostic
techniques and medical services, has been found to be the major cause of such disparity.694

690

‘LGBT Action Plan: Improving the Lives of Lesbian, Gay, Bisexual, and Transgender People’ (Government
Equality
Office,
2018)
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/721367/GEO
-LGBT-Action-Plan.pdf> accessed 28 January 2022.
691
LGBT Action Plan: Improving the Lives of Lesbian, Gay, Bisexual, and Transgender People’ (Government
Equality
Office,
2018)
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/721367/GEO
-LGBT-Action-Plan.pdf> accessed 28 January 2022.
692
Joint Committee on Human Rights, Black People, Racism and Human Rights (HC 2019-20, HC-559) 16.
693
ibid.
694
ibid.

144

9
9.1

The Right to Education
This section covers matters related to Articles 13 and 14 of the ICESCR addressing the

right to education, which according to the Committee’s General Comment No 13 is not only
a human right in its own right, but also a gateway right to the realisation of other human
rights. The CESCR calls it an “empowerment right” that provides a pathway out of poverty
and the necessary means for communal participation.695 Article 13 reflects that idea by dealing
with the purpose of the right of education for everyone to fully develop “the human personality
and the sense of its dignity”,696 enable effective participation in a free society and promote
“understanding, tolerance and friendship among all nations, […] racial, ethnic, or religious
groups”.697 The remainder of Article 13, inter alia, addresses the right to receive an education
at all educational levels, and educational freedom, including parents’ liberty of choice in
terms of their children’s school, and to the right of individuals and institutions to “establish or
direct educational institutions”.698 Article 14, on the other hand, only focuses on the States’
obligation to the progressive realisation of the free and compulsory delivery of primary
education.699 However, the importance the Committee attached to the right to education as a
gateway right is not necessarily reflected in its Concluding Observations on the UK – education
has received relatively little attention over the years and is only mentioned once in its first
review cycle.
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9.1 Evolution until 2016: Analysis of Concluding Observations 1980-2016

Negative or insufficient developments
Positive developments

Concluding Observation: Cycle and Year
Rights

Issue

VI

V

IV

III

II

II

I

I

2016 2009 2002 1997 1994 1985 1981 1980

Educational structure in Northern
Ireland: segregation between religious
(state/Catholic) and integrated schools

-

-

Disparity in attainment of certain groups

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

Disproportionate effect of the lack of a
universal pre-school education scheme
on 16-18 years old and disabled children
Discrimination in access of certain
Articles 13- groups
14: right to
Corporal punishment in private schools
education
Permanent exclusion from school

-

-

-

-

-

-

learning

-

-

Educational provisions for prisoners

-

-

Introduction of a programme for lifelong
-

Higher education: tuition fees and
student loans
Financial support for private schools in
developing countries

-

-

Table 7: Overview of issues related to education raised by the Committee in each Concluding Observation, since
the first periodic review in 1981.

9.2

The table above illustrates the issues relating to Articles 13 and 14 that were raised by

the CESCR in the UK’s six review cycles since 1980. There are four notable issues that the
Committee has placed emphasis on continuously over the past 40 years – the religious
segregation of the educational system in NI, disparities in educational attainment,
discrimination in access to education, and tuition fees and student loans. Apart from
discrimination relating to educational access, all concerns were addressed in the most recent
Concluding Observations of 2016. Over the years, there are several concerns that have only
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been addressed once – the lack of a universal pre-school education system (1994), corporal
punishment in private schools (1997), education for prisoners (2002), and the UK’s financial
support for private schools in Global Southern countries (2016). Relating to the last one, the
Committee, based on the extensive shadow report of the Right to Education Project,700
introduced a new extraterritorial dimension to the UK’s Article 14 obligations. The CESCR
highlights the UK’s contribution to undermining the quality of and access to free public
education by financially engaging with private education projects in Global Southern
countries.701 Finally, although the report on Northern Ireland of the Special Rapporteur on
Education (2003)702 and shadow reports in both 2009703 and 2016704 repeatedly mention
bullying and harassment in schools, and the EHRC’s human rights tracker singles it out as a
separate category,705 the CESCR has interestingly never mentioned it in the UK’s 40 years of
reporting.
9.3

Given that education is a devolved matter in the UK,706 the following sub-sections will,

if relevant, differentiate between the legal situations and recommendations for the UK,
Scotland, Wales, and Northern Ireland.
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The Religious Segregation of the Educational System in Northern Ireland
9.4

The CESCR’s first Concluding Observations on the UK only mention education-related

concerns once with respect to Northern Ireland educational separation along religious lines –
many of Northern Ireland’s children were educated in either state schools (Protestant) or
Catholic schools.707 However, this is a concern that has been taken up again by the Committee
between 1997 and 2002. In 1997, it voices its concern over the heavy segregation in the NI’s
school system, although 30% of NI’s parents708 had expressed their preference to send their
children to integrated schools.709 Consequently, the Committee recommends the establishment
of integrated schools in areas with a demand for them.710 Both the Committee’s concern and its
recommendation are reiterated in the same tone in the CESCR’s fourth Concluding
Observations.711 The weight of the Committee’s concern is reinforced by the Special
Rapporteur on the Right to Education’s, Katarina Tomaševski, visit to Northern Ireland in 2002
with the mission to analyse the educational system’s human rights dimensions after the
Troubles.712 Tomaševski found that residential segregation along religious lines was reflected
in educational segregation, where 94% of the children attend either a Catholic or state
(Protestant) school according to their parents’ choice.713 She notes that there is a persistent
presence of sectarian harassment and social exclusion, which victimises both teachers and
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pupils which poses an important obstacle to the full enjoyment of the right to education.
Therefore, the ideal solution would be all-inclusive schooling, which is an important instrument
for the banishment of stereotypes and negative attitudes, and ultimately an inclusive society,
according to Tomaševski.714 However, the Special Rapporteur does not offer any concrete
recommendations on the attainment of this all-inclusive educational model, and the issue of
educational segregation along religious lines in Northern Ireland is not resumed in the CESCR’s
later Concluding Observations on the UK, despite it being addressed in the British Irish Rights
Watch 2009 shadow report.715
Disparities in Educational Attainment
9.5

In its second Concluding Observations on the UK, the Committee highlights its

particular concern over the situation of disadvantaged groups in the education system,
especially with regard to the “grave disparities” in educational attainment based on “social
origin” and region of origin.716 Although the CESCR uses strong language to express its
concern, the issue is not taken up again until 2009. Considering that various 2009 shadow
reports to the Committee address the concern of lower school performance of ethnic minorities
in NI,717 Irish Travellers, children experiencing poverty, and children who have been in care,718
the issue was resumed by the CESCR in its fifth Concluding Observations. The Committee uses
similarly strong wording by referring to the “significant” disparities in educational attainment
and dropout rates based on being a child from an ethnic, religious, or national minority
family.719 Consequently, it recommends the state “adopt all appropriate measures to reduce the
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achievement gap in terms of school performance”720 for these children. More concretely, it
proposes providing English-language courses if needed, undertaking studies to address the
potential correlation between social environment and school failure, and avoiding minority
students’ overrepresentation in classes for children with learning disabilities.721 The concern
did not lose importance in the UK’s sixth review cycle, with shadow reports continuously
raising their concern over the inequalities in educational achievement based on national
origin,722 gender, economic background, ethnicity and (dis)ability.723 The Committee,
therefore, addresses the “persistence of significant inequalities in educational attainment”
primarily based on ethnicity, religion, national or social origin, and economic background.724 It
reiterates its 2009 Concluding Observations and specifically refers to the need for reconsidering
austerity programmes and reducing de facto educational discrimination.725
Discrimination Relating to Access to Education
9.6

With regard to discrimination in access to education, the CESCR’s second Concluding

Observations highlight the adoption of the Education Act 1993 and the Code of Practice on the
Identification and Assessment of Special Educational Needs 1994, which aims at including
children with special educational needs in mainstream schools whenever possible, as a positive
development.726 Yet, at the same time, it expresses its regret over the de facto scarcity of
opportunities for disabled children’s participation in the mainstream educational system.727
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This concern reoccurs in all of the Committee’s Concluding Observations until and including
2009. Whereas the CESCR mentions the UK’s “significant progress” in 1997 with regards to
improving access to education for Travellers and Gypsies,728 it notes its concern in the 2002
Concluding Observations about the de facto ethnic and (dis)ability-based discrimination in
education and “urges” the UK to combat it.729 Access to education for disabled children is then
taken up again in the Special Rapporteur on the Right to Education’s report, in which
Tomaševski states that disabled children are neglected in mainstream schools in Northern
Ireland, and Travellers are facing intersectional discrimination in the educational system in
Northern Ireland.730 The general concern of educational access is again addressed in 2009 by
the Committee expressing its continued concern over the practical discrimination of disabled
children and ethnic minorities in education despite the legislative progress and its
recommendation for the adoption of a comprehensive anti-discrimination law also applying to
Northern Ireland.731 The Committee taking up the issue reflects the concerns raised by the
submitted shadow reports for the 2009 review cycle, which repeatedly highlight discrimination
relating to access to education for children in care, children from economically disadvantaged
backgrounds, refugee and asylum-seeking children, children from ethnic or national minority

Britain and Northern Ireland, the Crown Dependencies and the Overseas Dependent Territories' (21 December
1994) UN Doc E/C.12/1/Add.19, para 13.
728
CESCR, 'Consideration of Reports Submitted by State Parties under Articles 16 and 17 of the Covenant,
Concluding Observations of the Committee on Economic, Social and Cultural Rights, United Kingdom of Great
Britain and Northern Ireland, the Crown Dependencies and the Overseas Dependent Territories' (12 December
1997) UN Doc E/C.12/1/Add.19, para 6.
729
CESCR, 'Consideration of Reports Submitted by State Parties under Articles 16 and 17 of the Covenant,
Concluding Observations of the Committee on Economic, Social and Cultural Rights, United Kingdom of Great
Britain and Northern Ireland, the Crown Dependencies and the Overseas Dependent Territories' (5 June 2002) UN
Doc E/C.12/1/Add.79, para 14, 31.
730
Commission on Human Rights, 'The Right to Education, Report Submitted by Katarina Tomaševski, Special
Rapporteur, in Accordance with Commission Resolution 2002/23, Mission to the United Kingdom (Northern
Ireland)' (5 February 2003) UN Doc E/CN.4/2003/9/Add.2, para 19-20, 29.
731
CESCR, 'Consideration of Reports Submitted by State Parties under Articles 16 and 17 of the Covenant,
Concluding Observations of the Committee on Economic, Social and Cultural Rights, United Kingdom of Great
Britain and Northern Ireland, the Crown Dependencies and the Overseas Dependent Territories' (12 June 2009)
UN Doc E/C.12/GBR/CO5, para 16.

151

backgrounds, and disabled children in England,732 Northern Ireland,733 Scotland,734 and the UK
generally.735 The CESCR has not made any reference to concerns in relation to the
discriminatory access to education in its sixth Concluding Observations. Although considering
that a significant number of shadow reports for the 2016 review cycle bring up such concerns,736
and given that it is the most mentioned education-related issue overall, it does seem to be an
ever-relevant issue.
Permanent Exclusion from School
9.7

In spite of not appearing in any of the Concluding Observations before 1997, the

Committee expresses its concern over 13,000 children’s permanent school exclusion
disproportionately affecting children of an African-Caribbean origin and recommends
formulating clear criteria for school exclusions. It also asks the UK to report on government
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programmes providing alternative training for excluded young people. 737 The issue seems to
have been at least partially resolved by the next review cycle since the CESCR congratulates
the UK on taking measures to reduce permanent exclusions from school.738 However, it is
important to note that as of September 2021, the EHRC’s human rights tracker still considers
school exclusions and “managing ‘challenging behaviour’” in the UK to be of concern. Certain
groups remain disproportionately impacted by unimplemented reforms concerning the
regulation of school exclusions.739
Tuition Fees and Student Loans
9.8

Lastly, with the UK’s introduction of tuition fees and student loans in 1998, a new issue

arose as part of the 2002 review cycle. The Committee notes its concern over this change,
especially with regard to how it is going to affect students from less privileged backgrounds
and mentions its inconsistency with Article 13 (2)(c)’s state obligation to progressively
introduce free higher education. It, therefore, “urges” the UK to ensure this change has no
negative effect on disadvantaged students.740 The Special Rapporteur on Education also
highlights tuition fees’ negative impact on non-discriminatory access to higher education.741
Although the issue was not brought up in any of the 2009 shadow reports, the Committee
recommends the review of the tuition fees policy and refers to the UK’s Article 13 and General
Comment No 13 obligations.742 Two 2016 shadow reports place emphasis on the negative
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impact of increasing tuition fees on equality in access to education743 which is taken up in the
CESCR’s 2016 Concluding Observations. It raises concerns about the effect of rising tuition
fees on equal access to education. Therefore, the Committee recommends a fee reduction, and
that the government works towards the Article 13 goal of the progressive introduction of free
tertiary education.744

9.2 Developments since 2016
9.9

Recent scholarship and legislative changes in the UK and its devolved nations since

2016 has mainly focused on non-discrimination of particular groups of children or young
people (CYP) related to their education – i.e. disabled CYP (CYP with special educational
needs and disabilities SEND), queer745 CYP, CYP from ethnic or national minorities, and
Gypsy, Roma and Traveller (GRT) CYP. Additionally, school exclusions, bullying and
continued educational segregation in Northern Ireland have been addressed repeatedly.
Except for the last one, all the concerns have also been linked to the COVID-19 pandemic,
whose general implications for education in the UK will be briefly discussed, along with nondiscrimination generally. Therefore, if relevant, these two cross-cutting themes will be
addressed in each section on the respective issues. A general trend that has been running through
most of the scholarship and legislative changes is the increased focus on placing CYP
themselves at the heart of the educational system/decisions and on CYP possessing rights of
their own746 with regard to their education, which is in accordance with Article 28 of the
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Convention on the Rights of the Child (CRC).747 Again, this will be addressed in the respective
sections.
9.10

Generally speaking, there is very limited information on funding, which is relevant for

providing a general context, and Brexit in relation to education in the UK and its devolved
nations, which is why both themes will be touched upon only very briefly. With regard to
Brexit, available scholarship is from 2017, meaning that it only discusses potential future
impacts Brexit might have on educational matters in the UK. Concerns include an increase of
higher education fees for European Union (EU) students acting as a deterrent to them coming
to study in the UK and consequently negatively affecting universities’ revenues, the loss of EU
research funding, UK students being able to study in other EU countries (as part of the Erasmus
programme for example).748 Furthermore, Brexit’s possible negative consequences have been
addressed in relation to Northern Ireland’s CYP living in border areas. Under EU law, they
profited from the EU’s provision on access to education irrelevant of migration status, which
allowed them to “attend their closest school, even if it is across the border”.749 However, the
Human Rights Consortium has pointed out that in 2018 it had still been unclear how the concern
of access to education across borders will be addressed in the future.750
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9.2.1

Context

The COVID-19 Pandemic and Education in General
Background information on COVID-19 measures affecting education
• 20 March 2020: closure of schools in the UK (except for vulnerable Children and
Young People (CYP) and CYP of key workers); announcement of the cancellation
of all secondary school examinations in 2020
•

25 March 2020: Coronavirus Act 2020 – allowed for the closure of educational
institutions

•

As of June 2020 until September 2020: gradual re-opening of schools in England
à however, most of schools only re-opened for face to face classes in September
2020

•

29 June 2020: re-opening of Welsh schools

•

August 2020: re-opening of Scottish schools

•

September 2020: re-opening of Northern Ireland’s schools

•

November 2020: cancellation of A-levels and GCSEs for 2021 in Wales

•

December 2020: cancellation of any face-to face-teaching in the UK à in
Northern Ireland special schools were kept open; cancellation of higher exams
for 2021 in Scotland

•

January 2021: cancellation of A-levels and GCSEs for 2021 in England and
Northern Ireland
22 February 2021: re-opening of primary schools for young children in Wales and
Scotland
08 March 2021: full re-opening of primary schools in England; staggering reopening of secondary schools in England; re-opening of primary schools for
youngest children in Northern Ireland
15 March 2021: re-opening of all primary and secondary schools in Scotland and
Wales
22 March 2021: re-opening of the remaining schools in Northern Ireland
Varying approaches of universities

•
•

•
•
•
•
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9.11

All of the scholarship on the impact of the COVID-19 pandemic, and the related

lockdowns, on the UK’s provision of education concludes that the pandemic has significantly
contributed to the disruption of education and, therefore, the exacerbation of existing
educational inequalities.752 More concretely, Lucinda Ferguson asserts that the English
government has failed to protect equal access to education for particularly vulnerable CYP,753
and the IFS points towards the pandemic’s significant negative impact on the educational
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attainment gap.754 The EHRC also raised its concern about “the lack of a consistent approach
to student assessments” in higher education in relation to students’ access to and affordability
of technology needed for online examinations - the Commission estimates that one million
students lack adequate access to laptops or computer.755
9.12

Given the literature’s overwhelming focus on the varying degrees of impact of the

pandemic on different groups of CYP and having in mind Sandra Fredman’s assertation that
States are also bound by non-discrimination provisions during a pandemic and are, therefore,
“required to redress the structural deficits in education which made it inevitable that a pandemic
would exacerbate inequalities”,756 more detailed COVID-19-relating concerns will be raised in
the section on non-discrimination and equality in 9.2.2.
Education Funding

Important Changes in Funding
● £14 billion investment in primary and secondary education between 2019 and
20122/23 in England
○ 2020/21: £2.6 billion
○ 2021/22: £4.6 billion
○ 2022/23: £7.1 billion
● Includes £780 million extra for CYP with SEND in 2020/21
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9.13

Similar to Brexit, there is limited scholarship available on issues related to educational

funding in the UK. However, tracking the UK government’s spending records for education is
relevant insofar as it speaks to the UK’s ability to progressively realise its obligations under
Article 13 of ICESCR.
9.14

In fact, the only information available is on the UK government’s plan to increase

investment in education (see information box above). However, The Institute for Fiscal Studies
(IFS) points out that although there has been a significant rise in real terms total spending on
education in the UK since the 1990s, this is not true for education spending in relation to
national income (which has stalled since the early 1970s).758 Accordingly, the IFS predicts
that the ratio of education spending to national income will decrease further for 2020/21 due to
a reduction in the number of pupils during the COVID-19 pandemic-related lockdown.759 At
the same time, it notes that the extra £7.1 billion allocated for 2022/23 will be nearly enough
to offset the funding cuts related to austerity measures in the 2010s.760
9.15

In line with the UK government´s policy priorities, the government has committed to

narrowing the achievement gap in England by allocating more funds to so-called “deprived
schools”.761 Yet, in practice, the IFS notes a decrease of the deprivation funding premium in
2018/19 and a 13% decrease in spending per pupil in such schools,762 which could potentially
have an important impact on achieving equality within the right to education.
9.16

To mitigate the consequences of the COVID-19 pandemic, the UK government has

decided to introduce to help schools in England with an extra £80 per pupil between the ages
of 5 and 16, and a National Tutoring Programme.763 The IFS nonetheless highlights that these
“plans are moderate compared with evidence on the likely reductions in skills”, which renders
it more difficult to address the pandemic-related increase in inequalities.764 This is especially
true when considering that schools in disadvantaged areas have been facing larger decreases in
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spending per pupil in the last ten years and are going to receive the smallest budgetary increase
over the next years.765
9.17

With regard to higher education, the IFS expects spending to be higher due to the

COVID-19 pandemic and the increase in UK students, “lower expected earnings and
employment prospects for the 2020 cohort after they graduate”.766 It furthermore mentions the
pension deficits’ and decreased accommodation income’s negative effects.767
9.18

In sum, the funding context in UK education is ambiguous. While general spending on

education in the UK is expected only to be slightly lower than before the introduction of
austerity measures in 2010,768 there is a need for concern with regard to the reduction in funding
of “deprived schools” and its consequences on inequalities in education, to the relation between
increased inequalities due to the COVID-19 pandemic and government spending on each pupil,
and to the significant losses higher educational institutions have faced.

9.2.2

Non-Discrimination and Equality

9.19

Without a doubt, the most prominent concern in scholarship on the right to education

since 2016 is non-discrimination in relation to various groups of children and young people
(CYP), reflecting the CESCR’s focus on equality in educational access and attainment.
9.20

In England, the Education Policy Institute highlights the persisting challenges of lower

educational performances across all phases of education of pupils experiencing poverty, CYP
with special educational needs and disabilities (SEND), and CYP from ethnic minorities,769
although the overall educational attainment had been sustained since 2019.770 Additionally, it
emphasises the “profound impact” the COVID-19 pandemic has had on English education;
however it also notes that the disadvantaged learning gaps had been widening even before the
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pandemic.771 In fact, after the disadvantage gap had stopped closing in the past five years, it has
begun to widen this year,772 being most severe for looked after CYP,773 most inegalitarian for
Music and Physical Education and relatively important for the GCSE compulsory subjects
English and Mathematics.774
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Children and Young People with Special Educational Needs and Disabilities
Legislative reforms related to the education of CYP with SEND
•

Children and Families (England) Act 2014
o Replacement of “statements of need” with Education, Health and Care Plans
(EHCPs) à coordinated assessment process
o Ensure that education, health and social care professionals work together
effectively
o Right of CYP to be involved autonomously in the dispute resolution
processes: Introduction of mediation before bringing an appeal in relation
to a SEND decision
o Right to have a CYP’s views heard in processes affecting their education
o Introduction of supported internships

•

Education (Scotland) Act 2016
o
o
o
o

•

New rights for CYP between 12 and 15 years
Introduction of the term Additional Support Needs (ASN)
Right to have a CYP’s views heard in processes affecting them
Right of CYP to be involved in the dispute resolution processes

Special Educational Needs and Disability (Northern Ireland) Act 2016
o Early identification, assessment and provision for CYP with SEND
o Right of CYP to be involved in the dispute resolution processes:
Introduction of mediation before bringing an appeal in relation to a SEND
decision
o Emphasis to place the CYP at heart of decision-making processes of their
SEND provisions
o The Education Authority is obliged to prepare and publish a plan regarding
the SEND

•

Additional Learning Needs and Educational Tribunal (Wales) Act 2018
o
o
o
o

‘Additional Learning Needs’ replace the term ‘SEND’
One single system across the different educational levels
Close collaboration between the NHS and the local governments
More transparency in the dispute resolution system

775
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9.21

Despite the introduction of several legislative reforms since 2014, concerns over

children and young people (CYP) with special educational needs and disabilities (SEND)
are most often referred to within the broader framework of non-discrimination, reflecting
both an international trend of an increased focus on disabled children’s participative rights and
the EHRC’s human rights tracker identification of “sustained or severe regression” in the
enjoyment of the right to inclusive education (for more detailed information see paragraph 9.26)
in the UK.776
9.22

In 2014, England enacted legislation intended to improve the educational rights of

CYP with SEND - Scotland and Northern Ireland followed in 2016, and Wales in 2018,
although its implementation only started in September 2021777 (see information box at the
beginning of the section).778 However, Sheila Riddell, Neville Harris and Gail Davidge point
out that coordinated support plans in Scotland (the Scottish equivalent to the English ECHP)
have become “only accessible for the most determined and best informed parents”.779 It will be
interesting to see whether Scotland’s incorporation of the UN Convention on the Rights of the
Child into its domestic law780 will make a difference once it is in force. Additionally, Dalene
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M. Swanson, Hong-Lin Yu and Stella Mouroutsou note that the Education Act (Scotland) 2016
reinstalls “exclusionary and inequality effects […] by creating the conditions for some pupils
constructed in terms of disabilities or ‘low ability’, to be afforded a more inferior
education[…]”.781
9.23

In contrast, in the English system, reforms have resulted in the increased involvement

of CYP with SEND in planning processes and dispute resolution.782 Yet, the House of
Commons Education Committee (HCEC) concludes that the English reforms have led to
unlawful practices at times, “bureaucratic nightmares, buck-passing and a lack of
accountability, strained resources and adversarial experiences”.783 This seems to be largely due
to a significant lack of funding – the £700 million for CYP with SEND is not enough to
compensate for the existing budgetary challenges784 - and poor administration.785 The HCEC
further asserts the need for a more coherent system of overseeing the implementation of the
legislative reforms and a general culture change – viewing the support for SEND as a systemwide issue - in school, local authorities and government frameworks in order to improve CYP
with SEND’s educational experiences.786 Furthermore, the Office for Standards in Education
(Ofsted) notes that the 2014 legislative reforms in England have been accompanied by a Code
of Practice attributing the responsibility of identifying and meeting the needs of CYP with
SEND to the local area.787 However, it concludes that CYP with SEND still have an inferior
educational experience compared to their non-SEND peers, that CYP with SEND are more
excluded (unofficially), absent or missing from school, that there is a lack of coordination of
SEND services, that the older the CYP get, the less likely it becomes that their SEND is
identified, that there is a lack of CYP’s involvement in their SEND provision process, and that
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the employment and training participation of CYP with SEND who are out of education is
low.788
9.24

What all of the legislative reforms in the three devolved nations have in common is

the idea of the increased participation of CYP in processes of appeal in relation to their
special educational provisions, which is in line with the Committee on the Rights of Persons
with Disabilities’ General Comment No 4.789 However, there is critical scholarship on the
reforms’ implementation in both in England and Northern Ireland.790 Orla Drummond identifies
various attitudinal and procedural barriers – including the lack of access to the appeal tribunals
for people experiencing poverty, the fairness of mediation, the balance of power between
parents and the Education Authority, parents’ lack of knowledge of the legal system, the overly
legalistic and complex nature of the process, parents’ hesitation to involved their children with
SEND in the appeal process, the Education Authority’s decision power over determining CYP’s
capacity to participate autonomously in the appeal process, lack of specialist legal education in
relation to CYP with SEND, and the discriminatory attitudes of judicial staff – to CYP with
SEND’s participation in their appeal processes in Northern Ireland.791 On the other hand,
Mairi Ann Cullen and Stephen Cullen point towards the lack of professional standards and
training for mediators in SEND appeal processes, the lack of the autonomous inclusion of
CYP’s views during the process, and local authorities’ refusal to attend mediation in
England.792
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9.25

The EHRC mainly addresses the fact that CYP with SEND are increasingly educated

in non-mainstream schools (special schools) contrary to the Convention on the Rights of
Persons with Disabilities’ (CRPD) framework of inclusive education,793 and refers to the
negative impact the pandemic has had on the access to education for CYP with SEND.794
With regard to the latter, the Disabled Children’s Partnership has found that one-third of parents
of CYP with SEND have not received any additional help with homeschooling during the
lockdown, and that the assessment processes for extra help provision for their children have
either been delayed or entirely suspended.795 The EHRC also noted its concern over the UK’s
governments new regulations, including the temporary modification of local authorities’ legal
obligations requiring them to only “make reasonable endeavours to discharge their duty” and
relaxing the timescales for conducting ECHP796 assessments for CYP with potential SEND.797
It emphasised that reduced support for CYP with SEND might increase attainment gaps798 and
therefore calls for the government to ensure that EHCP-related decisions comply with the UK’s
equality and human rights obligations.799
9.26

Concerning the EHRC’s second concern about the lacking provision of inclusive

education for CYP with SEND – involving a cultural, policy-related and practical
transformation in educational environments which ensures the “full and effective participation,
accessibility, attendance and achievement of all students”800 - Gauthier de Beco notes the
793
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continued enrolment of CYP with SEND in special schools in England and Wales.801 According
to their findings, inclusive education consists of regular schools embracing pupils’ diversity
and does therefore not mean “identifying the ‘problems’ of disabled children so as to help them
to close the ‘gap’” 802 but making all educational programmes available to CYP with SEND.803
CYP with SEND’s right to non-discrimination, therefore, encompasses their “right not be
segregated and to be provided with reasonable accommodation”, which should be understood
in the broader context of the right to equal access to education.804 In this regard, Dalene M.
Swanson, Hong-Lin Yu and Stella Mouroutsou identified Mathematics education as
particularly notorious since it is based upon “assumptions about ‘ability’”.805 The perceived
apolitical, dispassionate and objective nature of Mathematics obscures806 the fact that pupils
identified as being low ability, slow or disabled learners frequently receive an inferior
mathematics education than their peers and ultimately leads to segregation in different
classrooms according to different (dis)ability groups.807 The authors identify Scottish primary
schools as being particularly susceptible to (dis)ability grouping,808 and consequently, they
(re)produce social constructions based on (dis)ability which only afford equal access to
education for the ‘abled’ CYP.809
9.27

The Positive & Active Behaviour Support Scotland and Challenging Behaviour

Foundation raises its concern about harmful restrictive interventions810 involving CYP with
SEND in the UK. They particularly refer to the facts that 88% of their survey respondents
reported that their disabled child had been subject to physical restraint, that 71 % answered their
child had experienced seclusion, and that 50% said their child had been medicated to manage
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their behaviour.811 The survey’s findings “raise major concerns about the use of restrictive
intervention with disabled children in the UK and cast doubt on the assumption that it is being
used only as a last resort”;812 on the contrary, they seem to be the pre-eminently used to address
CYP’s “challenging behaviour”.813 The two organisations affirm that restrictive interventions
are employed too readily and that their frequency indicates a lack of focus on the rights of
children.814 Both organisations ask the UK government to start comprehending the nature and
scale of restrictive intervention; they recommend training for teachers and staff in schools in
order to learn how to engage with various forms of disability, they call for the provisions of
trauma support for the harmed CYP and their families, and they ask for more accountability
and stronger safeguarding measures.815
9.28

In relation to educational attainment in England, the Education Policy Institute

identifies only slow progress in the reduction of the attainment gap for CYP with SEND – a
gap that increases as CYP grow older816 - especially since the legislative reforms in 2014.817
Queer818 Children and Young People
9.29

Although the CESCR had never referred to queer children and young people (CYP)

as a particularly disadvantaged group in relation to education in its Concluding Observations
on the UK, concerns about their susceptibility to discrimination, bullying and harassment
in educational institutions have been repeatedly raised in the past few years.819 The National
811
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Institute of Economic and Social Research (NIESR) published a report in 2016 identifying
persisting inequalities in education for lesbian, gay, bisexual and transgender (LGBT) CYP
compared to their heterosexual peers in the UK.820 It also notes that studies on LGBT’s
educational discrimination had been “non-robust and with little comparison between
groups”.821 However, it does note that homophobic, biphobic, and transphobic (HBT)
bullying is a major problem in schools, colleges and universities – although it is more
pronounced for transgender people at university level. Additionally, the NIESR finds a decrease
in bullying based on sexual orientation over time. It suggests that the alienation of LGB CYP,
the failure to counter homophobia and biphobia, and the failure to address LGB’s support needs
are due to the persistence of both heterosexism and heteronormativity822 in education.
Therefore, the NIESR firstly recommends effectively implementing practices of equal
opportunities and the training of and leadership support for teachers.823
9.30

The NIESR’s conclusions are largely supported by Stonewall’s findings in 2017.

According to this report, which studied the experiences of lesbian, gay, bisexual, transgender
and intersex (LGBTI) CYP in Scottish, English and Welsh secondary schools and colleges,
almost half of the LGB CYP experience bullying at school, while 64% of the transgender CYP
do so.824 About 50% of LGBT CYP are exposed to HBT language “frequently or often”.825
Stonewall finds that in the majority of cases, teachers do not intervene when LGBT CYP are
bullied, and school staff does not challenge HBT language (71%, 68%, respectively).826
Additionally, two-thirds of LGBTI CYP have never been taught about bisexuality or gender
identity at school, and 40% have not had any sex education regarding safe sex in same-sex
relationships.827 The negative effects of LGBT’s educational experiences translate into school
skipping (40% of those who have been bullied for being LGBT), self-harming (84% of
transgender CYP; 61% for LGB CYP), and attempting to take their lives (45% of transgender
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CYP).828 However, Stonewall concludes on a rather positive note by noting that LGB CYP
have been less likely to be exposed to homo- or biphobic bullying, that there is a decrease in
the presence of homophobic language in education, and that LGBT CYP are increasingly taught
about LGBT issues in their education compared to 2007.829
9.31

One year later, in 2018, the UK’s Government Equalities Office (GEO) conducted a

survey on the experiences of persons from any minority sexual orientation, gender identity or
sex characteristics (they will be referred to as “queer CYP” in the remainder of this section) in
relation to the UK’s public services – including education. The GEO’s findings portray a
grimmer picture: it finds that only 3% of the responding queer CYP had talked about sexual
orientation and gender identity in school, and that LGB CYP are “twice as likely to be
bullied in secondary school”830 than their heterosexual peers.831 The vast majority (83%) of
the “most serious” incidents in education were not reported.832 However, the prevalence of
bullying declined the older the CYP got.833
9.32

The most recent scholarship on queer CYP’s educational experiences dates from 2020

and highlights teachers’ involvement in the perpetuation and enabling of discrimination
against LGBT CYP in England.834 This finding is particularly relevant when considering that
most English policies construct teachers as the protectors of LGBT CYP and frame LGBT
CYP’s “rights-violations as peer-to-peer bullying”.835
Racism in English, Scottish and Welsh Higher Education Institutions
9.33

Relating to some of the CESCR’s earlier Concluding Observations on the UK

concerning racial inequality (see paragraph 4.4), the issue of racism in the English, Scottish and
Welsh higher education system was raised by the EHRC. In 2019 it conducted a study on racism
in publicly funded universities and found that “racial harassment is a common experience
828
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for a wide range of students and staff at universities across England, Scotland and Wales”.836
To be more precise, 24% of students from a minority ethnic background reported to have
experienced racial harassment during their studies.837 People affected by racism most often
reported microaggressions, being ignored or excluded based on their race, being exposed to
racist material, or being physically attacked with the harasser being either a student or an
academic.838 The EHRC highlights that such incidents were often part of a harassment pattern.
In order to keep themselves out of such situations, students and staff disengaged from
university activities, and 5% of affected students had left their studies as a consequence of
racial harassment.839 The EHRC criticises university staff for their lack of understanding of race
and how this has resulted in “poorly handled complaints and in some cases, complaints being
dismissed altogether”.840 Furthermore, a majority of students who had experienced racial
harassment did not report the incidents to their university, pointing towards widespread
underreporting, which can, in turn, lead to universities’ inadequate handling of racial
harassment.841 This is supported by students’ and staff’s perception that their universities
prioritise their reputation over the welfare of them.842 The EHRC’s recommendations thus
mainly involve increased protections, transparency and scrutiny, the provision of effective
redress, and a general change in university culture.843
Gypsy, Roma and Traveller Children and Young People
9.34

In accordance with the CESCR’s past Concluding Observations concerning

discrimination in educational attainment and access to education, Gypsy, Roma and Traveller
(GRT) children and young people (CYP) have again been identified as being
disproportionately affected by discrimination in the UK’s education system.844 According
to the Traveller Movement’s 2017 study, 70% of GRT CYP had experienced discrimination in
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their education.845 The type of discrimination described is teachers’ conduct in terms of
perpetuating cultural stereotypes and bullying by peers, and hiding their ethnicity was used as
a coping mechanism to avoid further bullying and/or discrimination.846 Additionally, the EHRC
points out that issues relating to access to education during pandemic-related online learning
are more pronounced for GRT CYP because their parents might find it difficult to engage with
their learning due to their language or literacy barriers.847

9.2.3

School Exclusions

9.35

Although the CESCR had congratulated the UK in 2002 for its newly adopted measures

on permanent school exclusions,848 there exists a vast amount of literature on school exclusions
and thus access to education in line with the EHRC’s human rights tracker, which identifies
only limited progress in the UK’s approach addressing them. Various reforms have not been
implemented, and there is increasing evidence of unofficial/informal school exclusions.849
9.36

Cole et al. note a significant increase of school exclusions in England since 2012/13,

on the one hand, and on the other hand, an almost complete elimination of them in
Scotland.850 Unlike in Scotland and Wales, there seems to be a lack of the English
government’s understanding of the need for an interdisciplinary approach to “policies on
behaviour in school, mental health, SEND and exclusions”.851 Progress 8 (the English
accountability mechanism for determining whether a school falls within or below the national
inspection standard) introduced in 2016 is seen as an obstacle to an adequate response to the
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needs of children and young people (CYP) at risk of exclusion because it diverts teachers’
attention and funding away from addressing and identifying special educational needs and
disabilities (SEND).852 The comparatively more serious financial cuts in England seem to
have resulted in reduced support from local authorities which had formerly contributed to the
avoidance of school exclusions,853 and, more generally in less focus on inclusive educational
practices.854 Furthermore, non-permanent/unofficial exclusions, such as pressuring parents to
change their CYP’s school, are a common practice in England, that disproportionately impacts
CYP with SEND and such experiencing poverty.855 According to Harry Daniels, Ian Thompson
and Alice Tawell, this can partly be attributed to the tension between English schools’
ambition to perform well in national education attainment examinations, and the
perceived threat CYP with special educational needs (SEN) pose in this regard – resulting
in “perverse incentives” for schools to exclude CYP with SEN.856 Accordingly, (un)official
school exclusions “can be seen as part of a political economy of schooling through which […]
‘troublesome’ students can be outsourced”.857
9.37

The general trend of increased school exclusions in England has been reinforced by the

COVID-19 pandemic.858 Concerns are mainly raised over CYP, who had been permanently
excluded from their school prior to school closures and who had not been placed in any
alternative educational institution, or who had moved to different areas during lockdowns,
slipping through the net.859 Additionally, it is feared that CYP who had to deal with loss or CYP
who have been absorbing their families’ pressures during lockdown become disengaged with
their education.860
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9.38

With regard to CYP who are disproportionately affected by school exclusions, the

Department for Education has found Black Caribbean boys, Gypsy, Roma and Traveller
CYP, CYP with SEND and CYP eligible for free school meals to be particularly vulnerable
– indicating the perpetuation of wider patterns of stereotyping and discrimination in English
society.861 The study identifies various interrelated triggers for exclusions such as racial
stereotyping, mental health problems and SEN.862
9.39

Patricia O’Lynn identifies the persistence of school exclusions for CYP who “display

disruptive behaviours” in Northern Ireland.863 There is a consistent lack of the provision of
quality alternative education for CYP who have been excluded from mainstream schools.864
Although there has been an official reduction in permanent school exclusions, O’Lynn
highlights the growing amount of research that points towards a rise in informal exclusions,
suspensions and in-school exclusions such as the practice of ‘isolation’.865 This is highly
problematic because such exclusions are unofficial and “go unchallenged, unquantified and
unaddressed”866 with no appeal mechanism in place.867 O’Lynn’s main argument is that the
international and domestic legal framework of the right to education in Northern Ireland does
not fully ensure and protect excluded CYP’s right to education.868 They highlight the inequality
in access to education for excluded CYP since the system in place does not sufficiently
address the complex needs of CYP with behavioural difficulties, which in turn has led to the
insufficient provision of Education Otherwise than at School (EOTAS) services869 which
provide alternative/non-mainstream education to CYP who are unable to attend mainstream
schools. Furthermore, O’Lynn emphasises that CYP educated in EOTAS institutions do not get
the same opportunities as their mainstream school counterparts, especially with regard to the
curricula in EOTAS institutions and the lack of guaranteed funding.870 Although a minimum
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threshold for educational provision in any type of educational institution has been established,
the alternative education’s quality is still unsatisfactory, mainly due to a disconnect
“between governmental aspirations, legislation, policy and EOTAS sector operations”.871

9.2.4

Bullying

9.40

Although bullying has never been mentioned in any of the CESCR’s Concluding

Observations on the UK, the EHRC’s human rights tracker identifies it to be an area with only
limited progress over the past few years. It specifically criticises the lack of data
(collection/recording) concerning bullying in schools and the persisting evidence of
continued bullying in schools of certain groups of CYP.872 Although schools are legally
required to have policies in place for tackling bullying, there is no standardised government
approach to it, and schools are not required to record or report bullying. Additionally, the
EHRC stresses the significantly lower government grant allocated to the prevention and
tackling of bullying for 2021-2024 compared to previous years.873
9.41

The Department for Education noted the persistence of bullying, especially for certain

groups of CYP, in educational institutions in 2018. 874 According to the EHRC, bullying most
often relates to “race, sexual orientation, disability, sex, gender identity and reassignment,
religion and household income”.875 However, the Department for Education also highlights
the fact that bullying decreases with age.876 The engagement with parents who can be hard to
reach, the collaboration with other schools, the collaboration with schools across phases, and
the engagement with staff who might have different ideas of bullying are identified as the main
challenges for tackling bullying.877
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9.42

In accordance with paragraph 9.34, the Anti-Bullying Alliance addresses the bullying

of GRT CYP, which is one of the biggest challenges for GRT CYP at school.878 It is highlighted
that most of their interviewees describe not only being bullied by their peers but also by school
staff.879 They report being negatively labelled as trouble-makers, being treated differently,
being exposed to racist language which often went unchallenged, not being believed when
bullying was reported, existing presumptions about GRT being bullies, and retaliation or hiding
of being a GRT CYP as a coping mechanism.880
9.2.5

Educational Segregation in Northern Ireland

Legislative Change
● Shared Education Act (Northern Ireland) 2016
○ Shared education = “the education together of those of different religious
belief; and those who are experiencing socio-economic deprivation and
those who are not”
○ Promotion, encouragement, and facilitation of shared education
○ Duty on educational institutions to consider shared education
● The Department of Education asserted that the Act will not impact the development
of integrated education
● Critiques
○ The mere sharing of educational facilities and services will not overcome
religious segregation in Northern Ireland
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9.43

As discussed in paragraph 9.4, the CESCR has addressed Northern Ireland’s educational

segregation over multiple reporting cycles since 1981; nonetheless the issue has still not been
resolved. Caitlin Donnelly, Clare McAuley and Laura Lundy highlight the importance of
education in relation to fostering respect for various religions, cultures, and diversity (as
can be found in ICESCR Article 13 (1)), especially with regard to conflict-emerging societies
like Northern Ireland.882 However, they note that the influence of churches on the school
curriculum in Northern Ireland continues to be important, and enrolment in integrated schools
in Northern Ireland has not increased significantly in the past years883 due to a lack of
supply of integrated schools.884
9.44

Against this backdrop, Brice Dickson and Conor McCormick suggest the need for a so-

called “education for humanity” in Northern Ireland, where “the Christian focus of the religious
education curriculum in state-funded schools […] suggests that a ‘narrow and incomplete’
approach to religion” is being taken.885 An education for humanity goes beyond the mere
teaching about human rights and is aimed at reducing the risk of future conflicts by developing
“citizens of the world” through a focus on the teaching of different beliefs and cultures.886
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9.2.6

The Curriculum and Assessment (Wales) Act 2021

9.45

With a view to the future, the introduction and implications of the Curriculum and

Assessment (Wales) Act 2021 might become relevant after its implementation in phases in
September 2022. It introduces a separate Welsh curriculum and provides the legislative
framework for the implementation of a new curriculum for 3-16 years old. In contrast to the
previous content-led curriculum, the new one is rather purpose-led.887
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10 The Right to Culture
10.1

This section covers matters related to ICESCR Article 15 (1) (a) containing the right

of everyone to participate in “cultural life”888 – a concept which refers to “culture as a living
process”889 and includes, inter alia, the right to the availability of intangible cultural goods such
as language.890 The CESCR considers this right to be especially important in a multicultural
world in order to maintain human dignity and social interaction amongst society’s members.891
The Committee specifies in its General Comment No 21 that this right can either be understood
to apply to individuals, a group, or a community,892 and includes the right to
•

participate in;

•

access;

•

contribute to

cultural life.893 States are required to “respect the cultural specificities of […] linguistic
minorities […and] ensure that educational programmes […] are conducted in their own
language”.894 They are furthermore obliged to respect individuals’ or groups’ right to access
their linguistic and cultural heritage.895 In order to guarantee the implementation of the
right to participation in cultural life, States shall take various appropriate measures,
including financial measures.896
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10.1 Evolution until 2016: Analysis of Concluding Observations 1980-2016

Negative or insufficient developments
Concluding Observations: Cycle and Year
Right

Issue

Article 15 (1) (a): right to

Protection of the Irish

participate in cultural life

language

VI

V

IV

III

II

II

I

I

2016 2009 2002 1997 1994 1985 1981 1980
-

-

-

-

-

Table 8: Overview of issues related to culture raised by the Committee in each Concluding Observation, since the
first periodic review in 1981.

10.2

In relation to the right to participate in culture, the Committee has only ever highlighted

one concern in the UK’s six reporting cycles: the protection of the Irish language, a concern
which only affects the devolved nation of Northern Ireland.
The Protection of the Irish Language
10.3

The Committee notes in 1997 that the Irish language in Northern Ireland receives less

financial and status-related support than Gaelic in Scotland or Welsh in Wales and, therefore,
recommends equalising the degree of support for all the three languages.897 Although the issue
is not brought up in the following reporting cycle of the UK, it is raised again in the Special
Rapporteur on Education’s report in 2003. Tomaševski notes with concern that at the time, there
was a trend towards English unilingualism at the expense of the preservation of the Irish
language.898 The Committee reiterates its concern for the lack of protection of the Irish language
in Northern Ireland in 2009 and explicitly recommends the adoption of an Irish Language Act
promoting and preserving the language and cultural heritage.899 Several shadow reports from
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organisations in Northern Ireland also discuss the adoption of such a language act by firstly,
referring to the CESCR’s previous recommendations, secondly to the St Andrews Agreement
2006 between the British and Irish governments committing to the introduction of an Irish
Language Act, and thirdly to the Northern Ireland Department of Culture, Arts and Leisure’s
consultation of 13,000 people regarding the possible introduction of such a language act in
2015. 95% of respondents supported the protection of the Irish language.900 This ultimately
resulted in the CESCR’s 2016 referral to its 2009 recommendation and the renewed
recommendation for the adoption of an Irish Language Act.901
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11 Conclusion
11.1

The preamble of the International Covenant on Economic, Social and Cultural Rights

recognises that all human beings are entitled to enjoy socio-economic rights. ICESCR
recognises the challenges State Parties might face in ensuring these rights, often related to
budget constraints. Nonetheless, they place special emphasis on the importance of progressively
realising socio-economic rights without discrimination, requiring State Parties to take positive
steps to the maximum of their available resources.
11.2

The primary issue that one confronts when discussing the state of the realisation of

socio-economic rights in the UK is the fact that the formal legal infrastructure of the country
does not explicitly incorporate or give effect to the rights enshrined in the ICESCR. The attitude
of the government towards ICESCR rights seems to be, instead, to regard them as soft guiding
principles, subject to the political and economic contingencies of those in power at any given
instance.
11.3

The Concluding Observations between 1980 and 2016 show mixed progress towards

implementing the substantive rights protected by the Covenant. While some areas present some
positive development, the majority of issues have remained stagnant or have regressed. The
economic crisis of 2008, and the austerity measures that it occasioned, has led to significant
regression in the realisation of socio-economic rights due to the financial constraints they put
on the spending capacities of governments, leading to state agencies such as the NHS and
social-security agencies coming under significant pressure. Attempts to ameliorate the
corrosive effects of the economic downturn through law led to further complications that made
accessing socio-economic rights even more difficult.
11.4

The realisation of socio-economic rights in the UK has been further impacted by Brexit

and the COVID-19 pandemic. Although the nature of the two events is very different, they have
both negatively affected many of the substantive rights protected by ICESCR. The timing of
the COVID-19 outbreak, following closely on the heels of Brexit, has also been unfortunate,
due to which issues created by Brexit have been exacerbated by the global disruptions caused
by the pandemic. This is especially true when looking at the pandemic’s impact that, in many
instances, further pushed many into vulnerable situations.
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11.5

Despite the period of monitoring of the CESCR and the pressure civil society has

exercised, the UK has not shown signs of substantive progress towards the realisation of socioeconomic rights. The only viable way to see considerable progress in the enjoyment of rights
protected by ICESCR is by incorporating the Covenant’s provisions into national law that will
push government agencies to take concrete and impactful measures. The UK will foreseeably
face other challenges such as climate change. The COVID-19 pandemic has proven that the
country is not prepared to face a crisis of this calibre and provide with people’s basic needs,
and it will likely be the case for emergencies to come.
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Annexes
Annex 1: Topics Identified within Concluding Observations
The table below shows the topics identified within each of the Concluding Observations,
starting from the first review in 1980/1981 until the sixth and most recent review in 2016. Each
column shows whether a topic was identified within the Concluding Observation; the number(s)
refer to the paragraphs in the Concluding Observation document that discussed the topic.
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Annex 2: Key Word Searches

Key Word Searches
● Three online databases
○ Ebsco Discovery
○ Westlaw UK
○ International Bibliography of the Social Sciences (IBSS)
● Work
○ (“human rights” OR “cultural rights” OR “social rights” OR “economic
rights” OR ICESCR OR CESCR) AND (Brit* OR UK or “united kingdom”
OR England OR Wales OR Scotland OR “Northern Ireland”) AND (work
OR employment)
○ (“human rights” OR “cultural rights” OR “social rights” OR “economic
rights” OR ICESCR OR CESCR) AND (Brit* OR UK or “united kingdom”
OR England OR Wales OR Scotland OR “Northern Ireland”) AND (work
OR employment) AND (discrimination OR “progressive realisation” OR
Brexit OR COVID OR austerity)
○ (Brit* OR UK or “united kingdom” OR England OR Wales OR Scotland
OR “Northern Ireland”) AND (work OR employment) AND (discrimination
OR equality)
○ (“right to work”) AND (discrimination OR “progressive realisation” OR
Brexit OR COVID OR austerity)
○ (Brit* OR UK or “united kingdom” OR England OR Wales OR Scotland
OR “Northern Ireland”) AND (“gender segregation” OR “occupational
segregation” OR “good work plan” OR “minimum wage” or “trade union
act” OR “migrant worker“)
○ (Brit* OR UK or “united kingdom” OR England OR Wales OR Scotland
OR “Northern Ireland”) AND “right to work” AND “asylum seeker
○ “migrant work*” AND (protection OR “human rights”) AND (Brit* OR UK
or “united kingdom” OR England OR Wales OR Scotland OR “Northern
Ireland”)
● Social Security and Protection
○ ("gender-based violence" OR "domestic violence" OR "violence against
women" OR "childcare provision" OR "parental leave" OR "maternity
leave" OR "paternity leave") AND (Brit* OR UK or “united kingdom” OR
England OR Wales OR Scotland OR “Northern Ireland”) AND ("legal
framework" OR policy)
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Key Word Searches (continued)
○ (“human rights” OR “cultural rights” OR “social rights” OR “economic
rights” OR ICESCR OR CESCR) AND (UK or “united kingdom”) AND
(social security OR poverty OR austerity measures)
•

Adequate Standard of Living
o (“human rights” OR “cultural rights” OR “social rights” OR “economic
rights” OR ICESCR OR CESCR) AND (UK or “united kingdom”) AND
(housing OR food OR poverty OR standard of living)
o (“human rights” OR “cultural rights” OR “social rights” OR “economic
rights” OR ICESCR OR CESCR) AND (UK or “united kingdom”) AND
(housing OR food) AND (COVID OR Brexit)
o (“human rights” OR “cultural rights” OR “social rights” OR “economic
rights” OR ICESCR OR CESCR) AND (UK or “united kingdom”) AND
(Gypsies and Travellers OR housing for disabled people OR discrimination)

•

Health
o (“human rights” OR “cultural rights” OR “social rights” OR “economic
rights” OR ICESCR OR CESCR) AND (UK or “united kingdom”) AND
(health)
o (“human rights” OR “cultural rights” OR “social rights” OR “economic
rights” OR ICESCR OR CESCR) AND (UK or “united kingdom”) AND
(health) AND (COVID OR Brexit)
o (“human rights” OR “cultural rights” OR “social rights” OR “economic
rights” OR ICESCR OR CESCR) AND (UK or “united kingdom”) AND
(health) AND (austerity)
o (“human rights” OR “cultural rights” OR “social rights” OR “economic
rights” OR ICESCR OR CESCR) AND (UK or “united kingdom”) AND
(discrimination)
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Key Word Searches (continued)
•

Education
o (“human rights” OR “cultural rights” OR “social rights” OR “economic
rights” OR ICESCR OR CESCR) AND (Brit* OR UK or “united kingdom”
OR England OR Wales OR Scotland OR “Northern Ireland”) AND
(Education OR language OR educat* OR “availability of education” OR
“access to education” OR “acceptability of education” OR “adaptability of
education” OR “Irish language” OR “Irish language act” OR “tuition fee”
OR “educational segregation” OR “educational attainment” OR “school
exclusion” OR “school expulsion” OR “challenging behaviour” OR
“inclusive education” OR “harassment in school” OR “harassment in
education” OR “bullying in school” OR “bullying in education”)
o (“human rights” OR “cultural rights” OR “social rights” OR “economic
rights” OR ICESCR OR CESCR) AND (Brit* OR UK or “united kingdom”
OR England OR Wales OR Scotland OR “Northern Ireland”) AND
(Education OR language OR educat* OR “availability of education” OR
“access to education” OR “acceptability of education” OR “adaptability of
education” OR “Irish language” OR “Irish language act” OR “tuition fee”
OR “educational segregation” OR “educational attainment” OR “school
exclusion” OR “school expulsion” OR “challenging behaviour” OR
“inclusive education” OR “harassment in school” OR “harassment in
education” OR “bullying in school” OR “bullying in education”) AND
(discrimination OR “progressive realisation” OR Brexit OR COVID OR
austerity OR funding)
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